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INTRODUCTION

This is the sixth annual Progress Report on Enforcement of the OECD Convention prepared by Transparency
International (Tl), the global coalition against corruption. The OECD Convention on Combating Bribery of
Foreign Public Officials in International Business Transactions, adopted in 1997, required each party to make
foreign bribery a crime. The Convention was hailed as key to overcoming the damaging effects of foreign bribery
on democraticinstitutions, development programmes and business competition.

The Convention now has 38 parties and is administered by the OECD Working Group on Bribery, which meets
five times annually. The Working Group conducts a country review process under which representatives of two
governments and the secretariat visit each member country. The review process is now entering its third phase.
The first phase reviewed the laws passed by each country toimplement the Convention. The second phase looked
at institutions, policies and practices for enforcing the prohibition on foreign bribery. The third phase focuses
primarily on enforcement and steps taken by countries to follow up on recommendations in prior reviews.

The countries covered by the OECD Convention are: Argentina, Australia, Austria, Belgium, Brazil, Bulgaria,
Canada, Chile, Czech Republic, Denmark, Estonia, Finland, France, Germany, Greece, Hungary, Iceland,
Ireland, Israel, Italy, Japan, Korea (South), Luxembourg, Mexico, the Netherlands, New Zealand,
Norway, Poland, Portugal, Slovak Republic, Slovenia, South Africa, Spain, Sweden, Switzerland, Turkey,
United Kingdom and United States.
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ORGANISATION
AND METHODOLOGY

The 2010 report covers 36 of the 38 parties to the Convention, all except Iceland and Luxembourg. It covers
enforcement data for the period ending 2009 unless otherwise stated and includes reports on recent case
developments through June 2010. Like prior reports, this report is based on information provided by Tl experts
in each reporting country selected by Tl national chapters. Appendix A lists the experts and their qualifications.
They responded to the Questionnaire, shown in Appendix B, taking into account the views of government
officials and other knowledgeable persons in their countries, as well as the reports of the OECD Working Group
on Bribery.

Section 1 of the report sets forth findings, conclusions and recommendations. Section 2 provides findings
on selected issues including statutory and enforcement obstacles, access to information, export credits and
facilitation payments. Section 3 summarises the country reports on enforcement of OECD parties. It also
includes a report on one country, China, that is not a party to the OECD Convention but has been invited to join.
Section 4 provides information on selected foreign bribery cases and investigations involving multinational
companies. Section 4 also includes a segment illustrating the impact of foreign bribery in one developing
country, Bangladesh.

Classification of Parties. The tables on pages 6-7 classify the parties into three categories: "Active En-
forcement"”, "Moderate Enforcement”, and “Little or No Enforcement”. Active enforcement is considered an
adequate deterrent to foreign bribery; moderate enforcement is considered an inadequate deterrent. The
classification is based on the number and importance of cases and investigations, taking into account the size
of the country's exports.

e Active Enforcement: Countries with a share of world exports over 2 per cent (the 11 largest exporters) must
have at least 10 major cases on a cumulative basis, of which at least three were initiated in the last three
years and at least three concluded with substantial sanctions.

Countries with a share of world exports less than 2 per cent must have brought at least three major cases,
including at least one concluded with substantial sanctions and at least one case pending that was initiated
in the last three years.

® Moderate Enforcement: Countries that do not qualify for active enforcement but have at least one major
case as well as active investigations.

e Little or No Enforcement: Countries that do not qualify for the previous two categories. This includes
countries that have only brought minor cases, countries that only have investigations and countries that
have no cases or investigations.

The term “cases" encompasses criminal prosecutions, civil actions and judicial investigations (i.e. investigations
conducted by investigating magistrates in civil law systems). The term “investigations" includes investigations
by prosecutors and police, and excludes judicial investigations. Cases are considered “major” if they involve
alleged bribery of senior public officials by important companies. For the purposes of this report, foreign bribery
cases (and investigations) include cases involving alleged bribery of foreign public officials, criminal and civil,
whether brought under laws dealing with corruption, money laundering, tax evasion, fraud, or accounting
and disclosure. Oil-for-Food cases are included whether they were brought as bribery cases or for violating
restrictions on doing business with Iraq.
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MAJOR FINDINGS, CONCLUSIONS
AND RECOMMENDATIONS

MAJOR FINDINGS

e Active Enforcement: Seven countries: Denmark, Germany, Italy, Norway, Switzerland, United Kingdom and
United States

e Moderate Enforcement: Nine countries: Argentina, Belgium, Finland, France, Japan, Korea (South),
Netherlands, Spain and Sweden

e Little or No Enforcement: Twenty countries: Australia, Austria, Brazil, Bulgaria, Canada, Chile, Czech
Republic, Estonia, Greece, Hungary, Ireland, Israel, Mexico, New Zealand, Poland, Portugal, Slovak Republic,
Slovenia, South Africa and Turkey

The data on which these findings are based are shown in the tables on pages 6-7. The basis for the individual
country classifications is shown at the beginning of each country report in Section 3.

Assessment of Trends

The increase in the number of countries with active enforcement from four to seven is a very positive
development, because active enforcement is considered a substantial deterrent to foreign bribery. With the
addition of Denmark, Italy and the United Kingdom, which previously were in the moderate category, there is
now active enforcement in countries representing about 30 per cent of world exports, 8 per cent more than in
the prior year.

The number of countries in the moderate category has changed from 11 to 9 countries, because three countries
have moved up to the active category and one country, Argentina, has moved up from the lowest category. The
risk of prosecution in the nine countries with moderate enforcement - representing about 21 per cent of world
exports — is considered an insufficient deterrent. Among this group are G8 members France and Japan.

The most disappointing finding is that there are still 20 countries - including G8 member Canada - with little
or no enforcement, representing about 15 per cent of world exports. That number has shown little change in
the last five years. This is deeply disturbing because companies in these countries will feel little or no constraint
about foreign bribery, and many are not even aware of the OECD Convention. Governments in these countries
have failed to meet the Convention's commitment for collective action against foreign bribery.

CONCLUSIONS

Current Levels of Enforcement are too Low to Enable the Convention to Succeed

With active enforcement in only seven of the 38 parties to the Convention, the Convention's goal of effectively
curbing foreign bribery in international business transactions is still far from being achieved. The current
situation is unstable because the Convention is predicated on the collective commitment of all the parties to
end foreign bribery. Unless enforcement is sharply increased, existing support could well erode. Danger signals
include efforts in some countries to limit the role of investigative magistrates, shorten statutes of limitations
and extend immunities from prosecution. The risk of backsliding is particularly acute during a time of recession,
when competition for limited orders is intense.

Cause of Lagging Enforcement: Lack of Political Will

The principal cause of lagging enforcement is lack of political will. This can take a passive form, such as failure
to provide adequate funding and staffing for enforcement. It can also take an active form, through political
obstruction of investigations and prosecutions. The lack of political will must be forcefully confronted not only
by the Working Group on Bribery but also by the active involvement of the OECD Secretary-General, as well as
high-level pressure on the laggards from governments committed to enforcement.
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Positive Developments
During the past year there have been several important developments that hold the promise of strengthening
the fight against corruption.

e The OECD significantly strengthened its anti-corruption programmes in late 2009 and early 2010. A third
phase of monitoring reviews has been launched, with country visits focusing on enforcement efforts and
results. The OECD Council adopted extensive new recommendations for further combating foreign bribery,
addressing a range of issues which arose during the Convention'’s first decade.

e The UK enacted a new anti-bribery law in April 2010. This was a crucial step because the need to reform the
UK's antiquated laws was highlighted early in the OECD monitoring process, and lack of action by the fourth
largest OECD exporter raised serious concern about the efficacy of the Convention. Passage of the new UK
law provides important confirmation that the OECD monitoring process works. However, it is regrettable
that the entry into force of the law has been delayed until April 2011. There should be no further delay. It
is also important that the consultation on the publication of official government guidance on compliance
will not result in weakening any provision of the law. Also important was Spain's substantial reform of its
antiquated laws relating to foreign bribery in June 2010, as well as significant legal reforms in a number of
other countries, most notably Chile and Turkey.

e During the last year prosecutors in the US, Germany and the UK announced a number of settlements of
important foreign bribery cases in which the defendants agreed to pay fines amounting to many hundreds
of millions of dollars. These settlements demonstrate the ability of prosecutors to resolve cases without
interminable litigation. The settlement levels provide a sharp wake-up call to international business
regarding the gravity of foreign bribery. They should also make clear to laggard governments that investing
in adequate enforcement can have substantial returns.

RECOMMENDATIONS

e The Working Group on Bribery must give highest priority to ensuring that lagging governments undertake
effective programmes to investigate and prosecute foreign bribery.

e Governments should assign responsibility for foreign bribery cases to specialised staffs with adequate
resources. Experience has shown that investigating and prosecuting foreign bribery cases is difficult and
time-consuming. Thus, it is unrealistic to expect over-burdened local prosecutors to bring such cases. It is
encouraging that many governments have already set up specialised staffs.

e The Working Group should report annually to the Secretary-General about governments that have failed
to take adequate action, and the Secretary-General should meet with the justice ministers of laggard
governments to secure agreement on concrete steps to strengthen enforcement. Failure to take such steps
should result in suspension of membership in the Convention.

e The Ministerial Council should provide regular oversight to ensure that the Convention succeeds in meeting
its objectives. This should include a review of annual reports from the Working Group on the status of
enforcement.

e TheSecretary-Generaland the Ministerial Council should continue to encourage accession to the Convention
by China, India and Russia. To achieve a level playing field all major exporters should play by the same rules.

e The Working Group should conduct annual meetings with prosecutors to obtain their views on how to
overcome obstacles to enforcement. Recent meetings with prosecutors were very productive and such
meetings should become a reqular practice.

e The Working Group should undertake a study on the use of negotiated settlements to resolve foreign bribery
cases. There are strong reasons for negotiated settlements, most importantly to avoid the high costs, long
delays and unpredictable outcomes of litigation. However, there is concern that these settlements could be
questionable deals between prosecutors and politically influential companies. Therefore, procedures should
be adopted to make settlement terms public and subject to judicial approval. This should follow a public
hearing where representatives of the country where the bribes were paid, competitors and other interested
stakeholders such as publicinterest groups should be given an opportunity to present their views.
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¢ The new OECD initiative to raise public awareness that foreign bribery is a crime should focus on countries
where there has been little or no enforcement and on industry sectors where corruption is most prevalent,
including defence procurement, construction and extractive industries. It should include not only OECD
countries but those where foreign bribery is prevalent.

e The Working Group should begin to address Convention coverage of two issues: bribe payments to political
parties and private-to-private corruption. These topics have been long-deferred and remain unresolved.

Scope of Report: Special Issues

This report deals with a number of issues that go beyond the requirements of the Convention. For example,
it assesses whether countries have provided for corporate criminal liability, public access to information,
whistleblower protection, export credits and facilitation payments. These issues are important to the success of
foreign bribery enforcement and have been considered in OECD country reviews. The OECD Recommendation
of November 2009 also covers most of these issues, underlining their importance. In particular, the
Recommendation calls on governments to expand the liability of corporations by covering such steps as failure
toimplement adequate compliance programmes.

The country reports in Section 3 cover cases of domestic bribery by foreign companies. Such cases do not
constitute foreign bribery as defined by the Convention because they are brought domestically by the country
whose officials were bribed. However, they are important indicators of foreign bribery and should be of interest
to prosecutors in the home countries of the companies that allegedly paid the bribes. These cases are not
included in the numbers in the tables of foreign bribery cases.
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TABLE A:

FOREIGN BRIBERY ENFORCEMENT
IN OECD CONVENTION COUNTRIES

Country

Enforcement
Investigations

To end 2009 | To end 2008

ACTIVE ENFORCEMENT (7 COUNTRIES)

To end 2009

To end 2008

Share
of world
exports,

Share of
FDI flow,
% for 2009

% for 2009 (outward)

Denmark 14! 13! 1 1 1.0 0.9
Germany 117 110 24 241 8.9 8.4
Italy 39 2 3 oM 3.2 4.6
Norway 6 5 1 oM 1.0 0.6
Switzerland 30 16 oM oM 1.6 2.6
United Kingdom 10V 4 24 20 3.9 13.3
United States 168 120 100 110 10.0 15.7
Argentina 2 1 0 0 0.4 0.1
Belgium 4V 3 ol oM 2.2 2.5
Finland 5 2 5 4 0.5 0.4
France 18 17 10 9 4.0 11.3
Japan 7 2 2 Wl 2 M1 4.0 3.7
Korea (South) 16 16 " 1 oM 2.8 0.8
Netherlands 7 7 ol 4 3.6 1.6
Spain il 3 1 2 2.2 6.0
Sweden 2 2 5 6 1.3 1.9
Australia 1 70 4 1 1.3 1.2
Austria 0 0 all oM 1.3 1.6
Brazil 1 1 4 4 1.0 0.4
Bulgaria 3 3 1 1 0.1 0.1
Canada 2 W 1 qm [ 2.5 2.7
Chile 0 0 0 0 0.4 0.2
Czech Republic 0 0 0 4 0.9 0.2
Estonia 0 0 oM oM 0.1 0.1
Greece 0 0 ol oM 0.4 0.3
Hungary 27 24 0 p 0.6 0.2
Ireland 0 0 o!l 4 1.4 1.0
Israel 0 0 0 0 0.4 0.4
Mexico 0 0 0 0 1.5 0.4
New Zealand 0 0 ol 6 0.2 0.1
Poland 0 o 0 0 1.1 0.2
Portugal 5 0 ol 1 0.4 0.3
Slovak Republic 0 0 1 0 0.4 0.4
Slovenia 0 0 2 1 0.1 0.1
South Africa 0 0 0 1 0.5 0.2
Turkey 0 0 4 0 0.9 0.1

Notes: Export data provided by OECD Economic Outlook No. 86 (November 2009), except for the export data of Argentina and Bulgaria
provided by the IMF World Economic Outlook. FDI data is from UNCTAD Handbook of Statistics online, 2009. Numbers of cases for Hungary,
Italy, Norway and Portugal are taken from OECD Working Group on Bribery, Annual Report 2009, p. 29.

| Cases all related to UN Oil-for-Food Programme. Some of these cases may have been brought for sanctions violations.

Il Number corrected from last year's report.

Il Number unknown or estimated based on media reports.

IV Includes 2010 cases.

V  Belgium has brought 10 additional cases on behalf of the EU.
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TABLE B:
STATUS OF FOREIGN BRIBERY CASES

Country Cases Major cases Date Criminal sanctions! Share
(to end initiated (to end 2009) of world
2009) latest major exports,
case % for 2009

ACTIVE ENFORCEMENT (7 COUNTRIES)

Denmark 141 Over 3 2008 0 0 1.0
Germany 17 Over 10 2009 26 4 M 8.9
Italy 39 10V 2009 21 18 3.2
Norway 6 3 2008 5 1 1.0
Switzerland 30 Over 3 2009 2 0 1.6
United Kingdom 10V 10 2010 1 1 3.9
United States 168 Over 10 2009 40 48 10.0
Argentina 2 2 2009 0 0 0.4
Belgium 4 1V 2006 - - 2.2
Finland 5 1 2009 0 0 0.5
France 18 5V 2007 1 0 4.0
Japan 7 1 2007 6 1 4.0
Korea (South) 16 1 2007/2008 13 3 2.8
Netherlands 7 7 2007 0 0 3.6
Spain 1 2V 2008 0 0 2.2
Sweden 2 1 2009 1 0 1.3
Australia 1 1 2008 0 0 1.3
Austria 0 0 - 0 0 1.2
Brazil 1 (O - 0 0 1.0
Bulgaria 3 0 - 0 0 0.1
Canada 2V oV - 0 1 2.5
Chile 0 0 - 0 0 0.4
Czech Republic 0 0 - 0 0 0.9
Estonia 0 0 - 0 0 0.1
Greece 0 0 - 0 0 0.4
Hungary 27 0 - 27 0 0.6
Ireland 0 0 - - - 1.4
Israel 0 0 - 0 0 0.4
Mexico 0 0 - 0 0 1.5
New Zealand 0 0 - 0 0 0.2
Poland 0 0 - 0 0 1.1
Portugal 5 0 - 5 0 0.4
Slovak Republic 0 0 - 0 0 0.4
Slovenia 0 0 - 0 0 0.1
South Africa 0 0 - 0 0 0.5
Turkey 0 0 - 0 0 0.9

Notes: Information on convictions is taken from OECD Working Group on Bribery, Annual Report 2009, p. 29. Export data provided by OECD

Economic Outlook No. 86 (November 2009), except for the export data of Argentina and Bulgaria provided by the IMF World Economic Outlook.

Numbers of cases for Hungary, Italy, Norway and Portugal are taken from OECD Working Group on Bribery, Annual Report 2009, p. 29.

I The numbers do not include sanctions imposed in civil and administrative cases. To the end of 2009 there were 57 such cases in the US and
one in Japan.

Il Cases all related to UN Oil-for-Food Programme. Some of these cases may have been brought for sanctions violations.

Il The data refer to convictions in the years 2008 and 2009 only.

IV. Number unknown or estimated based on media reports.

V Includes 2010 cases.
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DETAILED FINDINGS

This year, as in previous years, the Progress Report Questionnaire covers statutory obstacles, inadequacies in
the legal framework and inadequacies in the enforcement system, as well as access to information about cases
and investigations. This year's Questionnaire also asks for an overall assessment of system weaknesses and
covers two specific aspects of the enforcement system: requirements of export credit agencies and facilitation
payments. This section summarises data and evaluations provided by country experts and follows the order of
questions in the 2010 Tl Questionnaire, which can be found in Appendix B. More detailed information can be
found in the country reportsin Section 3. The Tl country experts found inadequacies in the majority of countries.
These include countries classified in the active enforcement category, indicating that enforcement authorities
in those countries had to overcome these obstacles to enforcement in order to bring foreign bribery cases.

Inadequacies in Legal Framework

Tl experts in the following 29 countries found significant inadequacies in the legal framework for prohibiting
foreign bribery (see table C): Argentina, Australia, Austria, Brazil, Canada, Chile, Czech Republic, Denmark,
Estonia, France, Germany, Greece, Hungary, Ireland, Israel, Italy, Japan, Korea (South), Mexico, the
Netherlands, New Zealand, Poland, Portugal, Slovak Republic, Slovenia, Spain, Sweden, Switzerland
and Turkey. Among the most serious inadequacies were:

¢ |nsufficient definition of foreign bribery offence (e.g. Austria, Canada, Chile, Czech Republic, Estonia, Italy,
Japan, Slovenia, Turkey);

e Jurisdictional limitations (e.g. Australia, Canada, Czech Republic, Denmark, Estonia, France, Greece, Ireland,
Israel, Japan, the Netherlands, Poland, Spain);

e Lack of criminal liability for corporations (e.g. Argentina, Brazil, Czech Republic, Estonia, Germany, Greece,
Ireland, Italy, Japan, New Zealand, Poland, Turkey); (Remark: The Convention requires corporate liability, not
corporate criminal liability, but Tl considers that the standard should be criminal liability.);

¢ |nadequate sanctions ' (e.g. Brazil, Chile, Denmark, Estonia, Germany, Greece, Ireland, Japan, Korea (South),
the Netherlands, New Zealand, Poland, Sweden, Switzerland, Turkey);

e |nadequate provision for holding parent companies liable for subsidiaries, joint ventures or agents (e.g.
Argentina, Australia, Brazil, Czech Republic, Denmark, Japan, New Zealand, Slovak Republic, Slovenia, Spain,
Sweden, Turkey);

e |nadequate statutes of limitation (e.g. Argentina, Estonia, France, Hungary, Italy, Japan, Mexico, Spain,
Sweden).

Inadequacies in Enforcement System

Experts in the following 32 countries found inadequacies in the enforcement system to punish foreign bribery

(see table C): Argentina, Australia, Austria, Belgium, Brazil, Bulgaria, Canada, Chile, Czech Republic,

Denmark, Estonia, France, Greece, Hungary, Ireland, Israel, Italy, Japan, Korea (South), Mexico, the

Netherlands, New Zealand, Norway, Poland, Portugal, Slovak Republic, Slovenia, South Africa, Spain,

Sweden, Switzerland and Turkey. Among the most frequent inadequacies were:

e |Insufficiently ensured prosecutorial independence (e.g. Argentina, Austria, Czech Republic, Estonia, New
Zealand, Portugal, South Africa);

e Decentralised or uncoordinated enforcement (e.g. Greece, Hungary, Mexico, the Netherlands, New Zealand,
Portugal, Slovenia, Switzerland);

¢ |nadequate resources and/or specialised training (e.g. Argentina, Belgium, Brazil, Chile, Czech Republic,
Estonia, France, Hungary, Israel, Italy, Korea (South), the Netherlands, New Zealand, Norway, Portugal, Slovak
Republic, Slovenia, South Africa, Spain, Sweden, Turkey);

¢ Inadequate complaints system and/or whistleblower protection (e.g. Argentina, Australia, Austria, Belgium,
Brazil, Chile, Czech Republic, Denmark, Estonia, Greece, Hungary, Ireland, Israel, Italy, Korea (South), Mexico,
Netherlands, Norway, Poland, Portugal, Slovak Republic, Slovenia, Spain, Turkey);
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e |nadequate accounting and auditing standards (e.g. Australia, Israel, Mexico, New Zealand, Spain, Slovenia,
Turkey);

e Lack of awareness raising (e.g. Belgium, Brazil, Bulgaria, Canada, Chile, Denmark, Israel, Korea (South), New
Zealand, Poland, Portugal, Slovenia, Spain).

Access to Information Issues

Accesstoinformation aboutforeign bribery casesisimportantin order for the public to know how laws are being
enforced and how companies in their country are behaving abroad, as well as to ensure equitable treatment
from case to case. Statistics on cases are also important in order to assess allocations of resources, determine
success rates and identify trends. A new development is that the OECD Working Group on Bribery, for the
first time this year, has compiled and published data on convictions/sanctions collected from members of the
Working Group. Tl experts in 25 of the countries surveyed reported insufficient access to information about
judgments, settlements, prosecutions and/or investigations (see table C).

A lack of access to numbers of foreign bribery cases was reported by experts in: Austria, Belgium, Brazil,
Czech Republic, Denmark, Greece, Ireland, Israel, Italy, Japan, the Netherlands, New Zealand, Norway,
Portugal, Slovenia, Spain, Switzerland and Turkey.

Furthermore, experts reported that information on case details is not systematically accessible in Argentina,
Austria, Belgium, Brazil, Bulgaria, Chile, Czech Republic, Denmark, France, Germany, Greece, Hungary,
Ireland, Israel, Italy, Japan, Korea (South), Mexico, the Netherlands, New Zealand, Norway, Portugal,
Slovenia, Spain, Switzerland and Turkey.

Requirements of Export Credit Agencies

Export credit agencies play a crucial role in facilitating trade and, through their standards and procedures,
can help deter and detect foreign bribery. For this reason their role is surveyed in OECD Working Group on
Bribery reviews and in Recommendation of the Council for Further Combating Bribery of Foreign Public Officials
in International Business Transactions(December 2009 Recommendation). The Tl Questionnaire inquired about
four key areas related to export credit agencies: (1) whether there is a requirement of a no-bribery commitment
in applications for export credit; (2) whether such commitment extends to conduct by an agent or business
partner,including jointventures or consortia; (3) whether companies must demonstrate that they have effective
anti-bribery compliance programmes; and (4) whether companies are required to report on compensation for
agents. ?

Onlyin afew countries, including Austria, Italy, Korea (South), and Norway, were all these elements required,
and in a number of others three out of the four requirements were met, including Australia, Canada, Czech
Republic, Denmark, Finland, France, Israel, New Zealand, Poland, Portugal, Slovenia, Spain, Sweden and
the United Kingdom. On the other hand, in Argentina, Brazil, Bulgaria, Chile, Greece, Mexico and South
Africa, three or four of the requirements were not imposed on recipients of export credits.

Facilitation Payments

The OECD's new Anti-Bribery Recommendation gives special attention to facilitation payments and calls on
countries to periodically review policies on small facilitation payments “in order to effectively control the
phenomenon”and encourage companies to prohibit ordiscourage the use of such paymentsininternal company
controls, ethics and compliance programmes or measures, recognising that such payments are generally illegal
in the countries where they are made, and must in all cases be accurately accounted for in such companies'
books and financial records. Tl has called for an end to exceptions for such facilitation payments because no
forms of bribery are justified, such payments are detrimental in the countries where they are paid, and the
exceptions may be used to justify large payments. This applies in the first instance to the following countries
where Tl experts found that facilitation payments in foreign countries are explicitly allowed by law or policy:
Australia, Canada, Denmark, Germany, Japan, Korea (South), the Netherlands, New Zealand and the
United States.
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TABLE C:
COUNTRY PERFORMANCE IN SELECTED AREAS
RELATING TO FOREIGN BRIBERY ENFORCEMENT

Country Adequacy Requirements of export Access to
of key legal credit agencies and their information
provisions & enforcement on cases
enforcement
measures
s 0 4]
v o ) u =
5 £ & SE |5 &
2 £ g £a2 |g¢g |E3 a B
5 g S S8 |£2 |56 g <
© S < T £ gy = = 'E v
o “= =) S % & £ s £ )
9 5 z S3 |8 |=¢8 z S
Argentina No No No No No No Yes No
Australia No No Yes Yes No Yes Yes Yes
Austria No No Yes Yes Yes Yes No No
Belgium Yes No Yes Yes No No No No
Brazil No No No No No No No No
Bulgaria Yes No No No No No Yes No
Canada No No Yes Yes Yes No Yes Yes
Chile Yes No No No No No Yes No
Czech Rep. No No Yes Yes Yes No No No
Denmark No No Yes Yes No Yes Yes No
Estonia No No Yes Yes No No Yes Yes
Finland Yes Yes Yes Yes No No Yes Yes
France No No Yes Yes No Yes Yes No
Germany No Yes Yes Yes No No Yes No
Greece No No No No No No No No
Hungary Yes No Yes No No Yes Yes No
Ireland No No - - - - No No
Israel No No Yes Yes No Yes No No
Italy No No Yes Yes Yes Yes No No
Japan No No Yes Yes No No No No
Korea (South) |No No Yes Yes Yes Yes Yes No
Mexico No No Yes No No No Yes No
Netherlands No No Yes Yes No No No No
New Zealand No No Yes Yes No No No No
Norway Yes No Yes Yes Yes Yes No No
Poland No No Yes Yes No Yes Yes Yes
Portugal No No Yes Yes No Yes No No
Slovak Rep. No No Yes Yes No No Yes Yes
Slovenia No No Yes Yes No Yes No No
South Africa Yes No No No No No Yes Yes
Spain No No Yes Yes Yes No No No
Sweden No No Yes Yes No Yes Yes Yes
Switzerland No No Yes Yes No No No No
Turkey No No Yes Yes No No No No
UK Yes No Yes Yes No Yes Yes Yes
United States | Yes Yes Yes Yes No No Yes Yes
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CURRENT CASES AND TRENDS

Cases discussed in this section are also discussed in more detail in the country reports in Section 3 or in the case
information in Section 4.

Key role of money laundering investigations

Some of the most important bribery investigations have been triggered by money laundering investigations
(e.g. Siemens, Alstom). Switzerland has played a notable role in this regard. Moreover, the cases show over and
again therole of financial institutionsinarange of financial centres and the use of shell companiesin facilitating
foreign bribery. The locations mentioned in cases include Austria, the Bahamas, Bahrain, Belize, the British
Virgin Islands, the Cayman Islands, the Channel Islands, Cyprus, Gibraltar, Hong Kong, the Isle of Man,
Liechtenstein, Malta, Monaco, Panama, Portugal (Madeira), the Seychelles, Singapore, Switzerland,
UK (London) and USA (Miami, New York, Delaware, Wyoming). There have also been references to bank
accounts or shell companies in Latvia, Lithuania, the Netherlands, New Zealand, Puerto Rico, St. Kitts,
Thailand and Uruguay.

Mutual legal assistance, joint investigations and joint settlements

Reports of joint investigations and sharing of information have increased. This has occurred, for example, in the
BAE Systems and Alstom-related investigations but also in connection with multijurisdictional investigations
in the TSKJ-Nigeria case that reached a conclusion in the US in the Halliburton case in September 2008 (see
Section 4, “Cases"). The first-ever Swiss-Polish joint investigation wasannounced in connection with allegations
involving Alstom. Regarding joint settlements, following the landmark US-German Siemens settlement in
December 2008, the US-UK BAE and Innospec settlements continued this new joint approach in April 2010.
On the other hand there are still numerous cases hindered by lack of mutual legal assistance (MLA) from the
country where the alleged bribe occurred or from banking centres that withhold evidence of money laundering.
According to Tl experts, problems with obtaining MLA were experienced by law enforcement authorities in
Argentina, Australia, Bulgaria, Canada, France, Greece, Japan, Norway, Portugal, Slovenia, Spain,
Switzerland, the UK and the US. The IMPSA case in Argentina is apparently being held up by lack of MLA from
the Philippines, and an investigation in Bulgaria is not progressing due to lack of cooperation from Zambia.
A bribery case in Germany involving a German citizen was held up due to a 10-year delay in extradition from
Canada.The UKinvestigation of Anglo-Leasing in Kenya was terminated due to lack of cooperation from Kenya.
Japanese authorities reported difficulties in obtaining mutual legal assistance from Thailand and Vietnam.

Penalties and settlements

The cases show significant differences among countries in the size of penalties imposed in foreign bribery cases
and the basis for their calculation. In some cases, such as Kyudenko and Pacific Consultants International,
the penalty appears to correspond to the amount of the bribe paid. In others, such as the MAN Group case in
Germany, the penalty is related to the amount of profit or gain from the transaction. Tl considers that corporate
fines should exceed the amount of profit from the wrongdoing.

Additionally, two recent cases, one in a non-OECD Convention country, highlight the need to consider sanctions
that benefit the country where the damage from the bribery was inflicted. In the Costa Rican settlement with
Alcatel a new concept of “social damages” was introduced and represented the basis for the US $10 million
penalty imposed. And in the BAE Systems case the UK settlement called for a part of the £ 30 million fine to
be donated to Tanzania, the country in which the alleged bribery took place. It would be desirable for the OECD
Working Group on Bribery to conduct a study on corporate liability and penalties. Tl considers that part of the
fines paid or profits reimbursed should be made available for the benefit of the country that suffered from the
offence.

Settlementsare increasingly in the public spotlight, with the amounts involved growing dramatically in the last

two years. However, the approaches vary greatly across countries in terms of amounts and conditions attached
to settlements, as well as whether the settlements are made public. While the amounts paid by companies are
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rising steadily in some jurisdictions, the question remains whether there is adequate deterrence. Tl considers
thatall settlements should be submitted to judicial review independent from the Prosecutor's Office. This review
should include a public hearing with representatives of the country where the bribe was paid, competitiors
and civil society organisations before the settlement becomes final and published detailed conclusions. All
relevant information should be provided by the investigative authorities to the authorities in countries where
the offenses were committed so that such countries can institute their own proceedings.

Countries and institutions that have entered settlements in foreign corruption cases

Country Highest Known Amount Company, Year
Denmark 8.5 million Danish crowns 3 (US $1.5 million) Leo Pharma, 2010
Germany €201 million + €395 million = € 596 million (US $783 million) Siemens, 2007 & 2008
Italy Unknown Unknown
Netherlands €381,000 (US $500,00) AkzoNobel, 2008
Switzerland Unknown Unknown

United Kingdom | £30 million #(US $47,5.5 million) BAE Systems, pending
United States US $800 million Siemens, 2008

World Bank US $100 million Siemens, 2009

Private-to-private bribery, payments to political parties and intermediaries ®

While private-to-private bribery is not covered by the Convention, some cross-border bribery cases of this kind
are included in this report and illustrate the need for international approaches and international cooperation
in such cases. A considerable number of the allegations involve the healthcare industry and relate to efforts
to persuade doctors and hospitals to use specific products. These include the Bayer case in the US and the
Actavis and Novartis investigations in the Czech Republic, as well as allegations against Novo Nordisk in
Sweden and GlaxoSmithKline in Italy and a US investigation of AstraZeneca activities in Croatia, Russia
and Slovakia. Another affected industry is automobiles and automotive parts. An investigation in Germany
reported in 2006 related to allegations of bribes by major European automotive parts makers, including
companies such as Faurecia, Grammer and Magna Steyr. A more recent scandal in Germany relates
to allegations that truck producer MAN paid bribes in Europe to secure the purchase of its vehicles. In the
electronics industry, the Dutch company Phillips was under investigation in Germany in 2006 for alleged
bribery of retailers to improve its sales.

Other case reportsillustrate the need to ensure that foreign bribery enforcement addresses payments to foreign
political parties. For example, in the Halliburton/TSKJ/Bonny Island case, payments allegedly were made
to Nigerian political parties; Siemens allegedly bribed political parties in Greece; media reports about the
Ferrostaal investigation include allegations of payments to a political party in Portugal; and press reports have
claimed illicit payments by the Austrian companies Rail Cargo and Strabag to political parties in Hungary.
There have also been allegations in South Africa of improprieties in a supply contract awarded to a consortium
including Hitachi Power Africa, a company in which the ANC owns a 25 per cent stake through its investment
company Chancellor House.

Some cases show that where companies form consortia, joint ventures or cartels in which a single intermediary
serves a group of companies, the intermediary may be accused of paying bribes in furtherance of the joint
venture'sbusiness. Examplesinclude consortiain the Lesotho Highlands Water cases, the TSKJ joint venture in
the Halliburton case and the cartels in the Bridgestone case, as well asin the China State Construction case,
which concerned a World Bank project in the Philippines. Allegations in the Panalpina and Ferrostaal cases in
effect accuse these companies of having served other companies in making questionable arrangements.
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REPORTS ON ENFORCEMENT
IN OECD CONVENTION COUNTRIES

The following country reports summarise the assessments by Tl experts of their country's
enforcement systems. This year the Tl Questionnaire again asked country experts to provide
information on foreign bribery cases and investigations as well as specific aspects of the
enforcement system. Additionally, the experts were requested to provide information about
domestic bribery cases and investigations involving foreign companies or their subsidiaries. It
should be noted that some of the cases reported here in both the foreign and domestic bribery
categories relate to private-to-private bribery, which currently is not covered by the OECD
Convention.

ARGENTINA

MODERATE ENFORCEMENT: Two pending cases, one of them new. Share of world exports is 0.4%.

Foreign bribery cases or investigations: One case was brought in 2006 and involves CBK Power Company. It
relates to alleged bribes to a former Philippine Minister of Justice in connection with a hydroelectric construction
and operation project in the Philippines. Former Philippine president Joseph Estrada denied the allegations and
reportedly said instead that IMPSA offered US $14 million, but his government never accepted the deal. ® The two
shareholders of CBK Power Company are the Argentinian corporation IMPSA (Industrias Metaltrgicas Pescarmona
Sociedad Andnima) and the US company Edison Mission Energy (see also box below). The new case involves
four companies as principal parties, namely Catler Uniservice (an Argentinian and Bolivian joint venture), Sica
Metaliirgica and Lito Gonella e Hijos de Santa Fé (both Argentinian companies, suppliers of Catler Uniservice),
as well as YPFB (Yacimientos Petroliferos Fiscales Bolivianos). Catler Uniservice allegedly bribed Bolivian officials to
obtain a US $88 million contract from the state-owned company YPFB in order to build a hydroelectric plant in the
city of Santa Cruz, Bolivia, in 2008. The case became public following the murder of a Catler manager in January 2009
and the associated theft of a suitcase containing US $450,000 in cash. The resulting investigation triggered a bribery
investigation, since the stolen money was allegedly intended to pay the former president of YPFB. The investigating
judge in the case is waiting for assistance requested from Bolivia. There are reports that an investigation has also
been opened in Bolivia.”

CBK POWER COMPANY: LACK OF MUTUAL LEGAL ASSISTANCE BLOCKING THE CASE

In the IMPSA case, & the responsible Federal Criminal Court declined jurisdiction, but on appeal the Supreme
National Court of Justice ruled that it is competent. Thereafter, a judge of the Federal Criminal Court, Sergio
Torres, reportedly ordered that the case be shelved due to lack of international cooperation with the Argentinian
investigation. The Federal Chamber of Appeals reversed that decision and on 24 February 2010 the case was
reopened. According to the Anti-Corruption Office, there were two mutual legal assistance requests, one to the
Philippines and one to Switzerland. There was no response from the Philippines. °

Domestic bribery by foreign companies: Ten cases are known. These include cases involving allegations against
Accor Services, Skanska Argentina, Thales Spectrum, Ansaldo Energia SpA, Siemens Argentina, IBM Argen-
tina and other companies or their employees. '

Inadequacies in legal framework: There are some inadequacies, including an inadequate statute of limitations
period and a lack of criminal liability and sanctions for corporations, as well as a failure to hold companies responsible
for subsidiaries, joint ventures and/or agents. Concerning penalties, in Argentina the crime of transnational bribery is
punishable by imprisonment for one to six years and special perpetual disqualification from holding a public office.

Inadequacies in_enforcement system: There are some inadequacies, the main ones being lack of training of
investigators and judges to investigate these kinds of offences. Some allege that the federal judiciary lacks sufficient
protections for its independence and that political considerations excessively influence some investigations. There
is lack of whistleblower protection in the public and private sectors. Investigators and prosecutors sometimes have
difficulty in obtaining mutual legal assistance.
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Access to information about cases and investigations: The number of cases is accessible but not the details. Case
files cannot be reviewed by someone who is not a party, and employees at the front desk of the court usually are not
allowed to provide information. Moreover, it is not easy to contact public officials of the Ministerio de Relaciones
Internacionales, Comercio Internacional y Culto to ask them for information about the status of pending cases or
new foreign bribery cases.

Requirements of export credit agencies: No commitments are required of companies nor are anti-bribery
compliance programmes or reporting required.

Facilitation payments: These are prohibited in law but not in practice.

Recent developments: There has been deterioration in transparency policies due to the discontinuation of the Sub-
Secretary of Modernization. This Sub-Secretary was in charge of promoting access to information in the executive branch.

Recommendations: Ensure the independence of judges and prosecutors in cases of bribery, including changes in
appointment procedure. Reform the Judicial Council to ensure the independence and impartiality of the courts
involved and thus avoid political pressure. Enhance accountability and independence of the Ministerio Publico
(Prosecutorial Office). Train prosecutors in investigation techniques. Fully implement anti-corruption conventions
ratified by Argentina (IACAC, OECD and UNCAC). Legislate to protect whistleblowers and other witnesses in
corruption cases. Ensure access to information about bribery cases.

AUSTRALIA

LITTLE OR NO ENFORCEMENT: No prosecutions but there was a Royal Commission inquiry and at least one
civil action in relation to alleged improper payments by an Australian company AWB in Iraq. Four investigations,
two new in 2009. Share of world exports is 1.3%.

Foreign bribery cases or investigations: A Royal Commission was established in 2005 to inquire into alleged Oil-
for-Food-related payments of US $220 million purportedly made in Iraq by the Australian Wheat Board (AWB).
A set of civil cases was pending against six AWB executives for alleged breach of director's duties, brought by the
Australian Securities and Investment Commission (ASIC) separate from enforcement of the Criminal Code. Only one
of these cases proceeded, pending review of whether criminal charges should be brought against the executives. But
in February 2010 a stay of a second ASIC action was reportedly overturned and on 3 June 2010 it was announced that
the criminal aspects had been abandoned and the other five civil cases might be revived. " AWB settled a separate
civil case brought by shareholders for A$39.5 million in February 2010 and the government of Iraq brought an Qil-
for-Food-related civil action against AWB in the US in 2006 (see US report).

In another case, according to media reports, the Australian Federal Police (AFP) opened an investigation in May
2009 about commission payments to offshore agents allegedly made by an Australian company Securency Pty
Ltd. The AFP is reportedly investigating allegations of bribery of public officials in Nigeria, Malaysia and Vietnam
in connection with the award of banknote contracts. Securency is 50 per cent owned by the Australian Reserve
Bank and 50 per cent by a UK company Innovia Films, which in turn is majority owned by the UK private equity
fund Candover. One of the transactions reportedly targeted is a contract awarded by the Vietnamese national bank.
The agent allegedly used by Securency is the Company for Technology and Development, based in Hanoi, which is
alleged to be a front for government officials in Vietnam. 12 The Australian police were also reportedly investigating
Securency in connection with alleged improper payments made between 2006 and 2008 to officials of the Central
Bank of Nigeria. In March 2010 the Australian Reserve Bank reportedly fired two top executives of the company
following an investigation by KPMG Forensics that showed improprieties abroad and indicated payments of about
A$47 million in commission and non-commission expenses to agents in foreign territories. '* Australia reportedly is
also now coordinating with the Serious Fraud Office in Britain in an investigation of Alstom, because evidence was
allegedly found that the same agent used by Securency in Vietnam, the Company for Technology and Development,
was also being used by European subsidiaries of Alstom to secure contracts in Vietnam. '#

Meanwhile, in other jurisdictions, four Rio Tinto executives, including one Australian citizen, were convicted in China
in March 2010 after admitting they had received bribes allegedly in order to funnel Rio Tinto's iron ore towards private
Chinese steel mills. ' In April 2010 there were reports of investigations in the UK and the US of BHP Billiton activities
in countries thought to include Cambodia and Congo '8 (see also Section 4, “Cases"). In October 2009 there were reports
that two managers of an Australian company were indicted in Portugal in connection with alleged improper payments
to doctors at a public hospital to secure a € 1.2 million contract for the procurement of medical equipment. '’
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Domestic bribery by foreign companies: Not aware of any.

Inadequacies in legal framework: There are some inadequacies. The main one relates to the fact that only Australian
resident entities are covered by the Criminal Code, insofar as improper payments abroad by an offshore subsidiary
(incorporated abroad) or joint ventures are not proscribed unless made or shown to be permitted or authorised by
an Australian citizen or resident. The audit of Australian-based groups may not catch offshore subsidiary dealings
if they are deemed non-material to the audit, or perhaps in cases where the offshore accounting is done by another
firm, separately from the audit of the parent group. Recent increases in the penalties for an offence are a significant
development (see below).

Inadequacies in enforcement system: There are some inadequacies, including the lack of effective whistleblower
protection under federal law. There are also difficulties in obtaining admissible evidence abroad. In Australia, the
issue of enforcement of the offence of bribery of foreign officials remains in the “important and priority" category of
the government, but apart from the AWB proceedings there have been no visible enforcement results.

Access to information about cases and investigations: Some information is accessible. When cases are brought,
details will be available.

Requirements of export credit agencies: The government agency for export credits, EFIC, complies with the
measures contained in the relevant recommendations of the OECD Council. Companies are required to make a no-
bribery commitment that extends to conduct by an agent or business partner, but it is not clear how joint venture
partners are treated. Companies are also required to report on compensation for agents, but apparently only “upon
demand”, and the standard EFIC practice is unclear. Companies are not required to demonstrate that they have
effective anti-bribery compliance programmes.

Facilitation payments: They are not prohibited by law if paid to a foreign official within the strict limits and purposes
set out in the Criminal Code.

Recent developments: The financial penalties for foreign bribery were significantly increased in December 2009 to
dissuasive levels, up to A$1 million for executives and a minimum of A$10 million for corporations.

Recommendations: Demonstrate that a prosecution is feasible despite the evidentiary difficulties referred to.
Continue the publicity, via workshops and otherwise, of how seriously the government views this offence and
consider ways to facilitate voluntary disclosure of bribery.

AUSTRIA

LITTLE OR NO ENFORCEMENT: No cases. At least four pending major investigations.
Share of world exports is 1.2%.

Foreign bribery cases or investigations: Four major investigations have been reported in the press. The Strabag
investigation concerns allegations that the road construction company acquired projects in Hungary valued at some
€660 million by means of illegal payments to a Hungarian political party. Business contacts between 2003 and 2005
were allegedly facilitated by the Viennese lobbying agency eurocontact. ' The new Austrian Anti-Corruption Public
Prosecutor indicated in April 2010 that his office was communicating with Hungarian authorities regarding the
matter.

Another reported investigation involves the March 2009 purchase by the Czech Republic of 107 special tanks (so-
called Pandur Il Radpanzer) worth € 559 million, produced by Steyr Daimler Puch Spezialfahrzeuge (SSF), an
Austrian company. '® The Anti-Corruption Prosecutor was reported to have conducted searches in Vienna in February
2010 as part of this investigation. Former managers of Steyr interviewed by an undercover journalist allegedly
admitted making payments to Czech political parties in connection with the purchase and said this was customary in
the Czech Republic, although they later claimed they were joking (see also report on Czech Republic). 2°

The Anti-Corruption Prosecutor's Office also reportedly continues to investigate alleged money transfers estimated
at US $17 million (€ 13 million) in connection with BAE Systems' sales of military planes to Austria, Czech Republic
and Hungary. 2" Austrian lobbyist Alfons Mensdorff-Pouilly was arrested in Austria at the end of February 2009 as
part of the investigation, but was released in early April 2009. The UK Serious Fraud Office arrested him again in
January 2010 but dropped all charges after reaching a settlement with BAE Systems. 22 The Austrian investigation is
reportedly continuing, following a determination by the Prosecutor's Office that the settlement is not seen as equal
to a judgement and is thus not an obstacle to continuation of investigations in Austria. 23 The Vienna Prosecutor's
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Office is also reportedly investigating Mensdorff-Pouilly regarding his testimony at parliamentary commissions on
the sale of Eurofighters to Austria. 24

A fourth investigation reportedly concerns alleged bribery by managers of Siemens AG Austria in southeast Europe,
including Bulgaria and Romania. In April 2010 Austrian investigators reportedly met with their southeast European
counterparts to discuss the case. 25 Austrian authorities are reportedly assisting in the investigation of alleged
bribery by the Finnish defence company Patria, due to suspected involvement of Austrian intermediaries. 26 On the
private-to-private corruption front, there were reports in 2006 that Magna Steyr, an Austrian subsidiary of
automotive parts supplier Magna International, was under investigation in Austria over suspected bribery by its
employees of German automobile manufacturers. 2/

There has been no reported investigation of the Hungarian privatisation of MAV Cargo awarded to Rail Cargo
Austria, the freight branch of Austrian Federal Railways and Gysev, another Austrian-owned rail company.
According to press reports in Hungary, the sale included a success premium of 1.75 per cent of the purchase price (an
estimated € 7 million) to a Hungarian PR firm, Geuronet Bt. 26 Meanwhile, it remains unclear whether the Austrian
Erste Bank is under investigation following allegations by two former managers of bribes paid to politicians in the
Czech Republic and other parts of Eastern Europe in connection with bank privatisations. The two former employees
also reportedly claimed that the bank played a role in the Czech purchase of Gripen jets. 2° There are reports of a
Croation investigation of the Balkan transactions of the Austrian Hypo Group Alpe Adria (HGAA) bank. 3°

Domestic bribery by foreign companies: No reliable statistics are available. A parliamentary inquiry was held
in 2006 on Austria's 2002 purchase of Eurofighters. The new Anti-Corruption Prosecutor seems to have taken
up this issue again. A criminal investigation in the Siemens case is focused on federal IT projects carried out by
SIS (a Siemens software branch) in cooperation with the IT firm OCO Organisationsberatungs- und Consulting
GmbH. A manager of OCO allegedly cooperated illegally with employees of Siemens-Austria-SIS and the official
Financial Market Authority (FMA-Finanzmarktaufsicht), causing damages of more than € 1 million through alleged
false accounting in several business transactions. 3! Allegations have been reported in the press concerning possible
bribe payments to an Austrian provincial official in connection with the sale of the Austrian bank Hypo Group Adria
Adria (HGAA) to the German bank Bayern LB in 2007. 32

Inadequacies in legal framework: The existing inadequacies are not specific to foreign bribery but affect foreign
bribery enforcement. In August 2009 the Austrian Parliament adopted a statute amending the anti-corruption penal
law. It is deficient in several ways: (1) the meaning of Amtstrdger (e.g. a public official as a legal subject of criminal
corruption) was restricted to exclude some public officials from criminal jurisdiction; and (2) a higher level of proof
was introduced to establish bribery.

Inadequacies in enforcement system: There is a continued lack of legal protection of whistleblowers. The Public
Office for Prosecution of Corruption’s prosecutions are directed by the Minister of Justice. The new Public Office for
Prosecution of Corruption focuses exclusively on cases involving public officials. This limited competence does not
address the general increase in financial and economic crimes in an interconnected world.

Access to information about cases and investigations: There are no reliable statistics to date. The responsibilities
of the new Office for Prosecution of Corruption (since January 2009) include the compilation of statistics, which
did not previously exist. But cases involving corruption of foreign public officials are not separately counted. Public
officials dealing with criminal cases are under an obligation to act with strict discretion, which means that details of
such cases are not accessible.

Requirements of export credit agencies: Companies are required to make no-bribery commitments. Since January
2007 the Osterreichische Kontrollbank, the official Austrian export credit agency, in accordance with instructions
from the Federal Ministry of Finance, has implemented the OECD Recommendations on officially supported export
credits, with new credit application forms and a formal bribery check. Complex obligations exist for officially
supported export credits, including up-to-date information on foreign business partners. Companies are required to
demonstrate the presence of anti-bribery compliance programmes, but the importance of such programmes differs
in practice depending on factors such as the size of the company etc.

Facilitation payments: These are forbidden by law, explicitly with regard to public officials.

Recent developments: As noted above, in August 2009 the Austrian Parliament adopted a federal statute amending
the anti-corruption penal law (Korruptionsstrafrechtsinderungsgesetz BGBL | Nr. 98/2009) and introducing essential
amendments to the anti-corruption legal framework.

Recommendations: Correct weaknesses in the new 2009 statute by extending the definition of a “public official”,
eliminating the higher level of proof, protecting whistleblowers and ensuring the independence of the Public
Prosecutor's Office. Implement a leniency policy for chief witnesses. Introduce special public education about all
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types of economic and financial crimes. Introduce a Wirtschaftsstaatsanwaltschaft (Economic Crimes Prosecutor)
instead of the newly institutionalised Korruptionsstaatsanwaltschaft (Anti-Corruption Public Prosecutor), who lacks
any legal competence concerning the private sector role in corruption offences.

BELGIUM

MODERATE ENFORCEMENT: Four cases; number of investigations unknown. Ten additional EU cases.
Share of world exports is 2.2%.

Foreign bribery cases or investigations: One new case in 2009. Since 2006, Belgian authorities have been investig-
ating approximately 15 Belgian companies based on information in the 2005 report by the Independent Inquiry
Committee (1IC) (Volcker report) about improper payments in connection with the UN Oil-for-Food Programme. Two
of the cases have been transferred to the Central Office for the Repression of Corruption (OCRC) and the others to
local public prosecutors, with the Federal Public Prosecutor coordinating the investigations, which are progressing
slowly. A case underway since 2008 involves alleged bribery by a Belgian company to win European Union (EU)
framework contracts to assist EU accession countries in establishing procurement guidelines. The investigation was
initiated by OLAF. The new judicial investigation in 2009 concerns possible bribery by Belgian contractors of civil US
Air Force personnel and Belgian military personnel involving building contracts for USAF installations in Belgium.

Domestic bribery by foreign companies: No known cases. There are, however, cases in other jurisdictions that
allege bribery of Belgian public officials by foreigners.

Inadequacies in legal framework: Some inadequacies are present. The definition of foreign bribery in the Belgian
Criminal Code is not yet autonomous, as recommended by the OECD. The Belgian definition refers to the country's
case law, which is based on a very comprehensive interpretation of “public official”. With respect to private corruption,
article 504bis of the Code of Criminal Procedure stipulates that malpractice occurs only “when the act is committed
without prior knowledge and without authorization of, depending on the case, the Board of directors or the General
Assembly, the principal or the employer.”

Inadequacies in enforcement system: Real political will is often lacking, and measures in this field are taken only
with the purpose of responding to the recommendations of the OECD and the Council of Europe GRECO. Inadequacy of
resources is also an important issue. The departure of experienced and specialised staff at the local level will decrease
capacity and will tend to increase the workload of the central OCRC, which is likely to be called on to assist local
jurisdictions. The lack of resources is highlighted in the 2008 report on the OCRC, produced by the magistrate in charge
of its supervision. The workload of the OCRC is excessive because it handles EU cases, and the office should be given
additional resources to ensure that handling EU cases does not absorb all available capacity. Additionally, training for
the OCRC is lacking, and the quality of recruits may drop, as official qualification requirements have been lowered.
While statutes of limitations are not short, cases may still be time barred due to the slow progress of investigations.
There is no administrative body to handle complaints, lead administrative investigations, and act as an information
filter for the OCRC (similarly to the OLAF at EU level). There are also neither whistleblower protections nor sanctions
on civil servants who fail to inform the public prosecutor of crimes witnessed in the execution of their duties. Mutual
legal assistance is generally positive, in particular concerning states with which the country has signed cooperation
agreements, but problems arise in obtaining banking information from countries that emphasise bank secrecy.

Access to information about cases and investigations: There is no public access to information about numbers
or details of cases or investigations. No central register or list of cases exists that is available to the general public.
For investigations, police forces, magistrates and investigating judges are bound by a duty of secrecy (secret de
I'instruction) and by a general duty of reserve (devoir de réserve), to safeguard the “presumption of innocence". As
the efficiency of the investigation also carries weight, the Public Prosecutor's Office may decide that communication
with the media is desirable. However, the OCRC does not habitually issue press releases.

Requirements of export credit agencies: A no-bribery commitment is required regarding agents and other
intermediaries, but not joint ventures and consortium members. Effective anti-bribery compliance programmes are
not required, nor are companies required to report on compensation of agents.

Facilitation payments: The law does not distinguish between small and large amounts, and thus facilitation
payments fall within its scope. However, the decision to investigate is at the discretion of the prosecutor, as there
are no investigation guidelines for prosecutors. Lack of resources for law enforcement makes effective prohibition of
facilitation payments uncertain.
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Recent developments: An important development, dating to 2008, was the creation of an official Expert Network in
Corruption Matters (Réseau d'expertise en matiére de corruption). One of its goals is to improve information exchange
on a national and international level. Corruption in the broadest sense, encompassing bribery, misappropriation of
public funds, graft and embezzlement by a civil servant, was presented as the most important target in the 2008
National Security Plan, in effect until 2011.

Recommendations: Make foreign bribery a high priority on the federal government's agenda. Make sure the OCRC
can cope with its “national, international and international organisations” workload. Allow the OCRC to recruit the
specialists it needs. Follow the OECD Working Group on Bribery recommendation to adopt measures guaranteeing
adequate protection of employees who report acts of corruption. Learn from other countries' approaches to
combating foreign bribery. For private corruption, modify article 504bis of the Code of Criminal Procedure. Continue
to improve prevention efforts, including possible creation of a prevention institution to work with the general public
and private companies. Grant civil society greater influence and support.

BRAZIL

LITTLE OR NO ENFORCEMENT: One pending foreign bribery case and four Oil-for-Food investigations.
Share of world exports is 1.0%

Foreign bribery cases or investigations: No public information is available on the pending case. In Argentina, the
firm Norberto Odebrecht SA and its Argentinian subsidiary were mentioned in the press in connection with an
investigation of inflated invoices by subcontractor Skanska Brasil for the construction of a gas pipeline extension.3
No charges or investigations were reported about the company itself. Norberto Odebrecht SA, a Brazilian multinatio-
nal conglomerate, is the largest construction company in Latin America. No new information is available on previous-
ly reported investigations of companies involved in the UN Oil-for-Food Programme in Irag, namely Motocana
(2006), Random (2006), Valtra do Brasil SA (2007) and Weg Industrias SA (2007). According to the OECD Working
Group on Bribery Phase 2 Follow-up Report on Brazil of June 2010, in 2008 the Office of the Comptroller-General has
established a partnership with the Ministry of Justice to collect information on cross-border bribery cases and as a
first step in the initiative requests for information on possible cases were submitted to Argentina (Odebrecht), Bolivia
(Univen Petroquimica), the Dominican Republic (EMBRAER), Italy (Tri Technologies) and the Russian Federation (Beef
Exporters). Responses have reportedly been received from Bolivia and the Russian Federation.

Domestic bribery by foreign companies: The press reported in 2008-2010 on investigations of Alstom3* and
Siemens reported in 2009 that it was under investigation by the Sao Paulo prosecutor's office.3® In March 2010,
an Alstom spokesman was quoted in the press as saying that federal and state authorities had as yet failed to bring
any charges. In April 2010 the media reported that a prosecutor had asked France and Switzerland to hand over
bank files required for an investigation into alleged illicit payments by Alstom in Sdo Paulo to transportation and
electricity companies, among others. Press reports in 2008 claimed investigations were looking into US $ 200 million
in suspicious payments relating to a Sao Paulo subway expansion project and a hydroelectric project in Brazil. The
investigation reportedly targets a total of 19 people and seven companies. Another case under investigation in Brazil
and Switzerland reportedly involves alleged payments from Alstom to executives of Petrobras, the Brazilian state-
run oil company, through the consulting firm Aramza, based in Montevideo, Uruguay. 3¢

Inadequacies in legal framework: Significant inadequacies are present, although the provisions of the OECD
Convention are expressly included in the body of the Brazilian Criminal Code. A key deficiency is that, except in case
of environmental crimes, no criminal liability of legal entities exists. Further, sanctions are generally inadequate in
law and in practice. Corporations are not held responsible for subsidiaries, joint ventures and other agents. The only
sanction applicable to companies found guilty of corruption is ineligibility to participate in bids for government
contracts. However, high level company officials can be held responsible.

Inadequacies in enforcement system: Public agents may be susceptible to bribery, considering their low salaries
and the lack of inspection. The police have insufficient manpower, training, equipment and motivation to fight
bribery and related crimes, although there have been recent training initiatives by the government. Complaint
mechanisms exist in Brazil but are apparently not efficient. There is a lack of awareness about the foreign bribery
offence, despite recent government awareness-raising efforts, but it has been helpful that US multinationals are
increasingly providing training to their subsidiaries outside the US.

Access to information about cases and investigations: No statistics or case details are available in practice.
The Corruption Prevention and Strategic Information Department of Brazil's Office of the Controller General was
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established in 2006; only then did the maintenance of records become a legal obligation at the federal level, with
a specific agency created for that purpose. Article 792 of the Code of Criminal Procedure (CCP) provides that, as a
rule, hearings, sessions and procedural acts are public. Public access can be restricted only if those acts may result in
scandal, severe inconvenience or disturbance of the peace. Police investigations are also public, although secrecy may
be imposed if required to facilitate the investigation or in society's interest (art. 20, CCP). Thus, access to information
on transnational corruption cases should be available to any interested party, except where secrecy is required for the
development of the investigation, as determined by a substantiated court decision. However, in practice the judiciary
bans access to proceedings, claiming the need for secrecy, and there is a lack of official records on cases.

Requirements of export credit agencies: Companies are not required to make a no-bribery commitment or
demonstrate that they have robust compliance programmes for preventing and detecting bribery. Nor do they have
to report on the use of agents. Eligibility is also not restricted in cases of previous bribery-related offences. There is
no information about whether bribery has been identified in export credit-supported transactions and then referred
to law enforcement authorities.

Facilitation payments: These are prohibited by law.

Recent developments: The Brazilian executive branch sent a bill to Congress in February 2010 to introduce civil
and administrative liability for corporations and increase punishment for companies found to be engaged in acts
of corruption and fraud involving the public administration. Pursuant to the bill, a company's assets can be seized
for purposes of recovering damages. The bill also provides for new punishments, such as a fine of 1-30 per cent of
the gross earnings of the company convicted of a bribery offence, corporate ineligibility for tax exemptions, partial
suspension of corporate activities and most drastically winding-up of the company, depending on the seriousness
of the illegal act. The new bill also allows the corporate veil to be pierced in cases of illicit practices by Brazilian
companies. In such cases, penalties applicable to the convicted company likewise may be imposed on partners or
shareholders with management powers, as well as managers of the company. In addition, a declaration by the public
administration that a company is ineligible to bid on government contracts could be extended to the natural persons
of partners and shareholders involved in illicit acts.

DEBARMENT REGISTER IN BRAZIL

On its website at www.portaltransparencia.gov.br/ceis, the Office of the Controller General of the State has

made available the National Register of Disreputable or Suspended Companies (Cadastro Nacional de Empresas
Inidéneas ou Suspensas, CEIS). This database was created in 2008 with information from federal institutions

and federation units on suppliers that have committed any irregularities, especially fraud or corruption in public
bids or procurement contracts with federal or state governments. Law #8666, on public bids and procurement
contracts; Law #8443, the Federal Audit Court Organic Law; and #10520, the Trading Floor Law, ban hiring by the
federal government of suppliers showing irreqularities in public records.

Recommendations: Develop rules on the liability of legal entities for money laundering, organised crime and bribery
(domestic and foreign) in compliance with the OECD Convention and the UNCAC. Create a specific public agency
for investigating foreign bribery cases at the judicial level. Enforce the current anti-bribery legislation more strictly.
Raise awareness about the foreign bribery offence, publicise government actions against companies, and offer tax
incentives to companies for anti-corruption compliance. Promote academic research on the prevention of and fight
against corruption.

BULGARIA

LITTLE OR NO ENFORCEMENT: Three cases, one pending and two concluded. One investigation.
Share of world exports is 0.1%.

Foreign bribery cases or investigations: Of the two concluded cases, one relates to alleged bribery of a border
officer and the other of a customs officer. Both cases were terminated. With regard to the investigation, this concerns
allegations that a Bulgarian paid a bribe of US $270,000 to a permanent secretary in the Ministry of Health of Zambia.
The investigation has not yet been concluded because, in spite of the many letters of reminder from Bulgarian
authorities, the Republic of Zambia has not provided the required help in the pre-trial proceedings commenced in
2008. Meanwhile, in Zambia in February 2007, a former high-ranking government official was sentenced to five
years in prison for receiving bribes, the largest of which was allegedly given by a Bulgarian pharmaceutical company.
The Zambian official is a former secretary of the country's Health Ministry and was found guilty on three charges,

Transparency International



including one that he received a bribe of around US $250,000 from a Bulgarian company that wanted permission to
import the medicine Elexir-9 into Zambia. 3’

Domestic bribery by foreign companies: None known.

Inadequacies in legal framework: There are inadequacies including lack of criminal liability for companies and
complicated, over-formalised procedures.

Inadequacies in enforcement system: The inadequacies include lack of training of investigators and lack of public
awareness-raising. There are also significant delays in court proceedings.

Access to information about cases and investigations: There is access to numbers of bribery cases but without
separate information on foreign bribery cases. There is no access to details of cases and disclosure may be made
subject to penalties. Bulgaria's National Prosecution Office annually publishes on the Internet a report with
information on bribery cases, including pre-trial proceedings, prosecutions brought to trial, number of persons
sentenced and pardons.

Requirements of export credit agencies: Export credit agencies do not require no-bribery commitments or
compliance programmes. Export credit insurance is provided by the Bulgarian Agency for Export Insurance (BAEZ)
and according to its general rules for insurance of credits and financing, the BAEZ has not established any such
obligations.

Facilitation payments: Prohibited by law.

Recommendations: Provide training of investigative bodies. Introduce tighter international cooperation.

CANADA

LITTLE OR NO ENFORCEMENT: One minor concluded case and one new case in 2010. Number of
investigations unknown. Share in world exports is 2.5%

Foreign bribery cases or investigations: In the concluded case, which dates to 2005, the company Hydro Kleen
Group Inc. pleaded guilty to bribery of a US customs official and was fined C$25,000. 8 No official information
is available on investigations underway in 2009. In June 2010, an Ottawa resident was reportedly charged with
corruption based on allegations that he bribed an Indian government official while trying to land a multi-million
dollar airport security contract. According to a news report the company concerned is Cryptometrics, a firm that
develops facial recognition software. 39 Additionally, the Canadian company Niko Resources Ltd. (Niko) issued
a public statement in mid-January 2009, that the Royal Canadian Mounted Police (RCMP) was investigating
allegations that Niko or a Niko subsidiary may have made improper payments to government officials in Bangladesh.
There were media reports to this effect. *° Niko denies any wrongdoing. There is no additional information about the
investigation available to date (see also Section 4, "Cases" about Bangladesh). In other jurisdictions, a prominent
Canadian businessman was named by investigators as allegedly playing a role in money laundering in the Alcoa
case (see Section 4, “Cases” on Alcoa). The Canadian company Magna International also was named in 2006 in
connection with a German investigation of private-to-private bribery by auto-parts manufacturers. #' There is no
additional information about the potential FCPA violation reported in the US by Petro-Canada. #?

Domestic bribery by foreign companies: At the end of May 2010, Judge Jeffrey Oliphant delivered his report on the
Mulroney-Schreiber scandal concerning transactions in the early 1990s. He found that the business and financial
dealings between Mr. Schreiber and Mr. Mulroney had been inappropriate. Former Prime Minister Mulroney claimed
he legally accepted C$225,000 from German lobbyist Karl-Heinz Schreiber to help him sell peacekeeping vehicles to
the UN, and that in exchange he lobbied for support from political leaders in Russia, China and France for a proposed
UN purchase of peacekeeping vehicles. The judge's inquiry did not cover allegations of kickbacks in connection with
Air Canada's purchase of Airbus planes in 1988, %3

Inadequacies in legal framework: There are significant inadequacies in the Corruption of Foreign Public Officials Act
(CFPOA), including: the lack of nationality jurisdiction (a nexus between the alleged offence and Canada is required);
the exclusion of charities from coverage by defining an offence as the conferring of a business-related benefit;
unnecessary qualifications to the definition of bribery, requiring the improper granting of a benefit to a foreign
public official; explicit allowance of facilitation payments; and absence of provisions requiring the maintenance of
accurate books and records.
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Inadequacies in enforcement system: There are several inadequacies. Although the new RCMP task force to address
foreign anti-bribery has engaged in an outreach programme to educate Canadian businesses regarding foreign
anti-corruption legislation, more could be done to promote greater awareness of the CFPOA in Canada within the
Canadian business community, including via robust enforcement. On occasion, Canadian law enforcement agencies
reportedly have had difficulty obtaining mutual legal assistance.

TEN-YEAR EXTRADITION PROCESS CANADA-GERMANY

Extradition proceedings against Karl-Heinz Schreiber were launched by the German authorities in 1999 to gain his
return to Germany from Canada. Schreiber was wanted in Germany to answer for several criminal charges, including
fraud and bribery, which allegedly had a role in bringing down a government there. On 15 November 2007, Schreiber
lost his appeal of extradition to Germany and was extradited in August 2009. (See also report on Germany.)

Access to information about cases and investigations: Information is available except for information regarding
active criminal investigations prior to charges being laid, as this information is considered confidential and could
result in actionable damage to a person or company being investigated. Nor is it possible to obtain any information
as to how many investigations are currently in process. Case details are accessible. Criminal trials and convictions
are a matter of public record in Canada.

REASONS FOR INADEQUACIES

“One is left with the impression that the enforcement of anti-bribery and foreign corruption legislation is not

a high enough priority with the Canadian federal government and that more could be done both in terms of
strengthening the existing legislation and allocating greater human and financial resources to the education and
enforcement of the CFPOA." (Bruce Futterer, Tl Canada expert)

Requirements of export credit agencies: Export Development Canada (EDC) requires exporters requesting official
export credit support to submit an anti-corruption declaration, with only a few exceptions. The EDC's standard
anti-corruption declaration contains references to "agents” but not joint ventures or consortium members. The
EDC on occasion may require a customer to demonstrate that it has an anti-bribery programme, but this is not
normally a requirement for EDC support. The EDC's standard anti-corruption declaration states that information
about payments to agents must be disclosed to EDC on demand.

Facilitation payments: These are not prohibited in law or in practice. The CFPOA specifically permits facilitation
payments where they are made to expedite or secure the performance by a foreign public official of any "act of a
routine nature” that is part of the foreign public official's duties or functions. Subsection 3(5) emphasises that an “act
of routine nature” does not include a decision to award new business or to continue business with a particular party.

Recent developments: In March 2010 the Department of Foreign Affairs and International Trade Canada (DFAIT)
released its Policy and Procedures for Reporting Allegations of Bribery Abroad by Canadians or Canadian companies.
Any information that DFAIT officers receive about bribery or related offences is to be forwarded to the RCMP, in
accordance with the procedures outlined. Amendments to the CFPOA addressing the lack of nationality jurisdiction
were proposed in the previous parliamentary session but were not passed before Parliament was prorogued in early
2010. Itis not clear as of the date of this report whether the earlier proposed nationality jurisdiction amendment will
be reintroduced in the current parliamentary session

Recommendations: Amend the CFPOA to address the deficiencies in the legislation identified above, particularly the
lack of nationality jurisdiction. Deploy greater financial and human resources to raise awareness and train Canadian
businesses in their legal obligations under the CFPOA community of Canadian laws relating to foreign bribery, and to
increase the investigative and prosecutorial capacity of the Canadian agencies tasked with enforcing the CFPOA.

CHILE

LITTLE OR NO ENFORCEMENT: No foreign bribery cases or investigations. Share of world exports is 0.4%.

Foreign bribery cases or investigations: No cases or investigations.

Domestic bribery by foreign companies: Two well-publicised cases are still ongoing. ** One concerns embezzlement
charges brought in January 2009 against four former high-ranking officers of the Chilean Air Force, including the
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former Commanding General, in connection with the purchase of 24 Mirage jets from Belgium in 1994. The Chamber
of Deputies Commission for the investigation of this case concluded in January 2010 that there was political
responsibility on the part of two former presidents. In connection with this case, Special Judge Omar Astudillo
has opened an investigation of reported embezzlement involving a former minister of defence of the Aylwin
Administration. The second investigation, initiated by the Office of the Public Prosecutor with the participation of
the State Defence Council, relates to an US $80 million contract awarded to the Indian company Tata Consultancy
Services by the Civil Registry Office, and concerns allegations of bribery, fraud and infringing secrets against several
high level executives of the company as well as former public servants, including the former Director of the Office.
One of the public servants was convicted in January 2010 and sentenced to four-and-a-half years in jail.

Inadequacies in legal framework: There are no significant inadequacies following reforms in 2009 made with the
aim of aligning the Chilean legal framework with recommendations of the OECD Working on Bribery. Several new
laws are noteworthy: Law N°20.205, which protects public officials who report irregularities and serious misconduct
(25-08-2009); Law N°20.341, modifying the legal description of bribery in the Penal Code (22-04-2009); Law
N°20.371, modifying the competence of the judiciary relating to cases of foreign bribery prosecutions (25-08-2009);
Law N°20.393, related to criminal liability of corporations involved in money laundering, financing of terrorism
and bribery (02-12-2009); and Law N°20.406, which permits the access to sensitive bank information by fiscal
authorities (05-12-2009).

Inadequacies in enforcement system: There is still much to improve in the enforcement system. There is no effective
whistleblower protection for domestic or foreign bribery cases, and the Office of the Public Prosecutor has no special
budget to protect informants in these cases. Moreover, the Chilean prosecution system is highly decentralised, which
is an obstacle to whistleblowers, resulting in unequal access in different parts of the country. There is also a lack of
specialised staff in the Public Prosecutor's Office. Only in Santiago are there public prosecutors exclusively dedicated
to bribery investigations and prosecutions. Moreover, it is well known that public prosecutors are overburdened with
responsibilities that prevent them from persevering in long-term and complex bribery investigations. Some recent
acquittals in bribery and embezzlement cases, involving politicians of Valparaiso and Santiago, have raised questions
about the skills of public prosecutors for these kinds of offences. Further, taking into account the complexity of these
investigations, the Public Prosecutor's Office lacks adequate special investigative tools - such as those used in drug
trafficking cases - including authorisation for using police informers, conducting an investigation in secrecy for a
longer period and interception of communications.

RESOURCES PRIORITISED FOR DOMESTIC CRIME NOT FOREIGN BRIBERY

Authorities from the executive branch and Public Prosecutor's Office give special attention to cases of theft,
burglary, robbery or larceny, domestic violence against women and juvenile delinquency. This focus has resulted
in an allocation of most of the state resources to those areas. (Jose Ignacio Escobar Opazo, Tl Chile expert)

Access to information about cases and investigations: Numbers of cases are available, but details of cases are not
accessible.

Requirements of export credit agencies: There is no requirement of a no-bribery commitment by the state
agency that provides public financing, CORFO (Corporacion de Fomento de la Produccién, Corporation for the
Promotion of Production). Most of the export credits are provided by private banks, which do not require this kind of
commitment.

Facilitation payments: These are prohibited by law. Chile's Tax Service has issued a special Circular on this issue
(N°56 of November 2007) that prohibits taxpayers from considering facilitation payments as a necessary expense to
produce an income.

Recent developments: In January 2010, Chile accepted the official invitation of the OECD to join the organisation,
and the treaty was recently approved by Congress. As described above, 2009 was fertile in terms of legislative
measures to improve the Chilean legal framework to investigate and prosecute foreign bribery. Furthermore, the
head of the National Public Prosecutor's Office announced in 2009 that he was pushing a legal reform of Law
N°19.640 in order to create a Special Unit for Complex Criminality (Fiscalia Especial para casos de Criminalidad
Compleja) with at least 25 prosecutors. But to date the competent authorities (Minister of Justice and Treasury
Department) have not taken this forward. There were some efforts in the last two years to provide proper training
to professional diplomats and administrators who serve in Chilean embassies abroad, including skills needed to
comply with their duty to receive and report allegations of foreign bribery and other offences subject to Chilean
jurisdiction. There is also reportedly under review a Circular or General Instruction for public servants of the Chilean
foreign affairs ministry.
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Recommendations: Create a special unit for investigating complex crimes such as foreign bribery, centralising
government efforts in this area. Promote legal reforms to give more resources and adequate investigative tools to
prosecutors handling complex crimes. Promote extensive training to public officials, especially abroad, so they have
open channels to receive and forward allegations. Strengthen mutual legal assistance relations, especially with
neighbouring countries.

CZECH REPUBLIC

LITTLE OR NO ENFORCEMENT: No cases or investigations. Share of world exports is 0.9%.

Foreign bribery cases or investigations: One foreign bribery investigation was suspended in 2008 as unfounded.
The former head of the parliamentary group of deputies of the Social Democratic Party, expected to be reelected
to Parliament in May 2010, was investigated for alleged money laundering and bribery of Ghanaian public officials
related to the purchase of a Ghanaian cocoa factory in 2001.

In other jurisdictions, in 2010 the Czech-owned company Interblue Group was named in investigations in Slovakia
and Switzerland, and J & T Banka was cited in a major scandal in the Turks and Caicos, *® a UK Overseas Territory.
(See also report on Slovakia). However, a spokesman for the Department for Combating Corruption and Financial
Crime of the Czech Republic Police (UOKFK) denies initiation of criminal proceedings against anyone connected to
the Turks and Caicos case. In 2009 the ex-chairman of the Czech coal company Tchas-Trade (purchased by French
Eiffage Construction in January 2010) stood trial in Poland for allegedly bribing the chairman of the Polish company
Kompanii Weglowe regarding extension of a supply contract. No recent information is available about the case. 4

Domestic bribery by foreign companies: Questions about the sale of Gripen jets to the Czech Republic reemerged,
despite two investigations in eight years by the UOKFK, the second of which closed in November 2009. There were
calls in February 2010 for the Czech Parliament to review the sale. #” An investigation of the Pandur case involving
the Austrian Steyr company begun in late February 2010 has not yet produced any evidence. *® (See report on
Austria.) A number of cases and investigations have involved pharmaceutical companies. In one a former adviser
to the president of the Czech Medical Chamber was acquitted in 2009 of accepting bribes from Pfizer. *® Two
investigations were suspended, one involving the Canadian pharmaceutical company Apotex *° and the other the
Icelandic company Actavis. However, Actavis CZ was penalised by the Czech Association of Pharmaceutical Firms
(CAFF) for sending Czech doctors on an exotic holiday in Egypt. The CAFF suspended the firm's membership, blocking
its access to information and legal services and imposing a fine. ' In April 2010 UOKFK accused a doctor of taking
bribes from Novartis, and the Czech Medical Chamber started a disciplinary proceeding against him. Two former
bankers from the Austrian Erste Bank alleged it channelled bribes to politicians and officials when buying banking
institutions in Central and Eastern Europe, including as part of the privatisation tender for the Czech bank Ceska
spofitelna in 2000. A UOKFK spokesman denies the initiation of criminal proceedings against persons involved in the
privatisation of Ceska spofitelna. °2 (See also report on Austria.)

Inadequacies in legal framework: There are some inadequacies. There is no criminal liability of legal persons in the
Czech Republic. Additionally, under the Czech legal framework it seems difficult to establish jurisdiction in foreign
bribery cases and to hold companies responsible for subsidiaries, joint ventures and/or agents. Foreign bribery is not
covered as an individual criminal offence in the Czech Penal Code. Foreign bribery cases are prosecuted in the same
regime as cases of domestic bribery.

Inadequacies in _enforcement system: There are some inadequacies. Political decision-makers are increasingly
heard to comment publicly on ongoing investigations and prosecutions, which may exert an undue influence. The
Supreme Public Prosecutor, a political appointee chosen by the government, can intervene in any investigation and
prosecution. There is frequent reshuffling in anti-corruption law enforcement - the UOKFK head has changed five
times in recent years - and frequent personnel and organisational changes in the Ministry of the Interior, which is
responsible for government anti-corruption policy; two such shakeups occurred in 2009. Competencies are unclear
(shifting responsibility for the government's anti-corruption policy and strategies). The lack of sufficient knowledge
of the technical non-criminal regulations (e.g. the Commercial Code, Act on Public Contracts, Taxes etc.) on the part
of the police is a significant barrier to corruption enforcement (domestic and foreign). Protection for whistleblowers
is lacking and the government does little to raise awareness about the prohibition on foreign bribery.

Access to information about cases and investigations: Publicly available statistics fail to distinguish between
domestic and foreign bribery. The State Prosecutor's Office and Anti-corruption Police reportedly do not keep sepa-
rate statistics for foreign bribery. To determine the number of foreign bribery cases, it would be necessary to search
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all bribery cases for their foreign bribery components. Czech court proceedings are subject to the principle of public
disclosure, and decisions are always declared publicly prior to publication.

ACCESS TO INFORMATION ABOUT COURT DECISIONS

The Constitutional Court ruled on 30 March 2010 that court judgments not yet in force (i.e. those that may be
reversed on appeal) shall be made public. The Court explained that public discussion of decisions not yet in force
could contribute to impartial decisions on appeal by disclosing possible inadmissible influences on judges.

Requirements of export credit agencies: The Czech Export Bank (CEB) requires companies to make a no-bribery
commitment extending to their agents and business partners; prove that they apply management control systems
to fight bribery; declare that they have not been convicted for breach of anti-bribery laws; and, on request, identify
persons acting on their behalf and the purpose of commissions and fees agreed upon and paid. 53 Export credits can
be withdrawn if a company fails to comply. There is a lack of information about enforcement of the requirements.

Facilitation payments: Any informal facilitation payment when dealing with public administration is considered
illegal. Nevertheless, small gifts such as chocolate or alcohol to medical doctors and administrative personnel are
very common. These gifts are usually permitted by supervisors and therefore not considered bribes in practice.

Recent developments: A new, completely revised Criminal Code took effect in January 2010, abrogating the present
Criminal Code No. 140/1961 Coll.,, as amended. Although the new legislation still fails to recognise the criminal
liability of legal persons, it provides increased opportunities to establish the criminal liability of individuals (members
of statutory bodies, senior staff and others) responsible for crimes in business relations. The scope of liability has
also been significantly broadened. The new Code clearly criminalises passive and active bribery in private business
relations, and introduces the crime of failure to report an offence (§ 368), with a maximum sentence of up to
three years imprisonment. An amendment to the Public Contracts Act effective January 2010 introduced a so-called
blacklist and debarment in public contracting. The Ministry of Justice is currently preparing a draft law on criminal
liability of legal persons and proceedings against them (see “Resolution of the Government of the Czech Republic No.
1451", dated 30.11.2009).%*

Recommendations: Introduce criminal liability of legal entities. Enhance protection of whistleblowers in both the
private and public sectors. Increase the independence of the Supreme Public Prosecutor. Increase the independence
and expertise of public prosecutors. Build capacity in law enforcement agencies, especially in the UOKFK's staff
responsible for foreign bribery investigations, and ensure the unit's independence and stability. Create specialised
units for “corruption crimes” in law-enforcement agencies (Special Court, Special Prosecutor's Office). Conduct an
awareness-raising campaign.

DENMARK

ACTIVE ENFORCEMENT: 14 cases. One investigation. Share of world exports is 1.0%.

Foreign bribery cases or investigations: Fourteen Danish companies have been charged in Oil-for-Food-related
cases for violation of the law implementing the EU foreign trade directive and, in at least one case, bribery. Eleven
have reportedly settled their cases. 5° One of these cases involved water and gas supply and treatment company
AVK Holding, which was reported in February 2010 to have paid a total of 1.2 million Danish crowns to the Public
Prosecutor for Serious Economic Crime (SOK) in a settlement consisting of a 875,000-crown penalty plus statutory
interest of 325,000 crowns. Prosecutors had initially demanded confiscation of AVK Holding's profits received
through a business deal in to Iraq eight years previously. One of its employees in Dubai illegally entered into an
agreement with an agent in Jordan to pay bribes in connection with the deal. Also in February 2010, pharmaceutical
company Leo Pharma paid 8.5 million crowns to the SOK to settle another Qil-for-Food case. °¢ In spring 2008
Missionspharma was formally put under investigation by the Danish authorities for alleged bribery and, in the
alternative, alleged unlawful commissions in connection with a UN project in the Democratic Republic of Congo. In
late January 2009 the Danish Public Prosecutor dropped the core charge of bribery. 3 UK police were also reportedly
conducting an investigation in relation to the Congo project. 58 In other jurisdictions, the healthcare company Novo
Nordisk entered into a settlement with the US Securities and Exchange Commission and Department of Justice in
May 2009, paying a US $18 million fine for alleged kickbacks in relation to the UN Oil-for-Food Programme. The
company was reportedly under investigation in Sweden in 2009 in relation to payments for a trip to South Africa for
Swedish medical personnel. 5°
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Domestic bribery by foreign companies: None known.

Inadequacies in legal framework: The OECD Phase 2 Report on Denmark of June 2006 called on Denmark to amend
its law to increase penalties for foreign bribery, and the GRECO Third Evaluation Round report on Denmark of July 2009
was also critical of Denmark’s low sanctions for bribery of public officials. ¢ The legal framework has inadequate
provision for holding companies responsible for subsidiaries, joint ventures and/or agents and for holding high level
company officials responsible. Denmark has a dual criminality requirement for offences committed abroad, which
weakens its ability to punish corruption committed in other states. To date, the OECD Convention has not been
brought into force in the two Danish dependencies, the Faroe Islands and Greenland.

Inadequacies in enforcement system: First and foremost there is a lack of political will. There is also inadequate
whistleblower protection, especially in the private sector, and an inadequate framework for reporting by key
agencies.

Access to information about cases and investigations: The government provides no information on numbers or
details of cases and investigations.

Requirements of export credit agencies: Companies are required as a condition for export credit eligibility to make
a no bribery commitment and to disclose if they have been debarred by a multilateral development bank, but they
are not required to sign an anti-corruption clause as part of the contract nor is eligibility restricted based on previous
bribery-related offences. They are also required to declare whether they are using an agent and state the agent's fee.
Export credits will be suspended if the above-mentioned commitments are violated. Bribery has not been identified
in export credit-supported transactions and referred to law enforcement authorities.

Facilitation payments: Facilitation payments are not clearly prohibited under Danish law, so the situation is unclear.

Recommendations: Introduce higher sanctions and a high level of whistleblower protection.

ESTONIA

LITTLE OR NO ENFORCEMENT: No cases or investigations. Share of world exports is 0.1%.

Foreign bribery cases or investigations: None.

Domestic bribery cases or investigations: None known.

Inadequacies in legal framework: There are several weaknesses. The OECD's Phase 2 Report on Estonia of June 2008
recommended that Estonia should broaden the foreign bribery offence; broaden liability of legal persons; establish
nationality jurisdiction for legal persons for foreign bribery; and take steps to ensure dissuasive sanctions.5'

Inadequacies in enforcement system: The OECD Working Group on Bribery's Phase 2 Report of June 2008 recom-
mended that Estonia ensure prosecutorial independence; provide training for prosecutors and other law enforcement
personnel; strengthen protection of whistleblowers in the public and private sectors. The special state prosecutors
should be educated on leading the investigation and prosecution of foreign bribery cases.

Access to information about cases and investigations: Details are not available on investigations. Court rulings
are accessible.

Requirements of export credit agencies: Companies applying for export credits are required to make a no-bribery
commitment that extends to conduct by anyone acting on behalf of the applicant. The agency responsible for
officially supported credits in Estonia is the Credit and Export Guarantee Fund (KredEx), which voluntarily applies the
2006 OECD Council Recommendation on Bribery and Officially Support Export Credits. Companies do not appear to
be required to demonstrate that they have effective anti-bribery compliance programmes. They are also not required
to report on compensation for agents.

Facilitation payments: Prohibited by law. Anti-Corruption Act § 26 prohibits acceptance of gifts or other benefits
made or granted by persons to any official or his or her close relatives or close relatives by marriage.

Recent developments: As noted by the Compliance Report on Estonia adopted by GRECO in March 2010, Section
288 (3) of the Penal Code has been amended in order to provide for broader coverage in respect of officials of
foreign states and international organisations. The draft Anti-Corruption Act, currently pending before Parliament,
extends the definition of an official to persons who, inter alia, perform "legislative tasks". Furthermore, draft
amendments to the Penal Code, also pending in Parliament, contain a reference to that definition in order to
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criminalise active and passive bribery of members of domestic public assemblies in Estonia. The draft laws are
expected to be adopted in 2011.

Recommendations: Adopt the new Anti-Corruption Act and amendments to the Penal Code, which would help
establish a comprehensive legal framework for countering foreign and domestic bribery. Provide stronger awareness-
raising that targets private sector organisations both on the newest legislation adopted and also on the risks of doing
business in certain countries. Also help increase the general knowledge of businesses on anti-corruption programmes.

FINLAND

MODERATE ENFORCEMENT: Five cases and five investigations. Share of world exports is 0,5%.

Foreign bribery cases or investigations: One major criminal case was concluded and one was commenced in 2009.
In May 2009 the engineering company Wartsila reported that a retired senior executive had been charged with
bribery in relation to a power station deal in Kenya a decade earlier. 52 In February 2010 a court found the former
executive not guilty. There have been no further reports about the Patria investigation concerning alleged bribery
in Slovenia to obtain a contract to supply 135 armoured vehicles to the Slovenian army, as well as allegations of
bribery in Croatia and Egypt. In another case concluded in 2005, a court reportedly found the company Wartsila
Finland, a subsidiary of Wirtsila Corporation, and one of its employees not guilty of bribery.8% The Finnish company
Instrumentarium was reportedly under investigation by the Finnish National Bureau of Investigation in connection
with the sale of hospital equipment destined for Costa Rican hospitals. 54

In other jurisdictions, the Bangladesh Anti-Corruption Office has reportedly been investigating since 2007 a graft
case against a former prime minister accused of taking bribes from Wartsila Power Development Ltd Consortium
in exchange for contracts for three barge-mounted power plants. 8° Further, in 2003 the Office of the Prosecutor
General in Sweden opened an investigation of Finnish ship engine manufacturer Wartsila based on allegations
that the company paid a bribe of € 1 million in 2000 and 2001 to an executive of a Swedish shipping company,
Rederi AB Gotland. According to media reports, Wartsila claimed the Swedish executive had misled the company,
and as a result Wartsila paid the money to a private bank account in Switzerland held by a Singapore-based
consultancy called Euro Marine ® In other jurisdictions, two Norwegian employees of the state Labour and Welfare
Service were convicted in Norway in June 2009 of taking bribes from a Finnish businessman for the award of
contracts for language courses for Finnish nurses. In Slovenia, the Patria case is also under investigation. The
current investigation in Germany of alleged Hewlett Packard bribery in Russia named a former Finnish executive
of the company as a target of the probe. &

Domestic bribery by foreign companies: One investigation is in progress, so no information is available.

Inadequacies in legal framework: The statute of limitations for bribery is only five years and ten years for aggravated
bribery. This may be extended by one year in extraordinary circumstances. The GRECO Third Evaluation Report of
7 December 2007 found that the extension period appeared short and might hamper the initiation of investigations
and prosecutions.

Inadequacies in enforcement system: None significant.

Access to information about cases and investigations: Numbers and details of cases are accessible.

Requirements of export credit agencies: Companies are required to make a no-bribery commitment but this does
not extend to conduct by an agent or business partner. As a condition for export credit eligibility, companies are not
required to demonstrate they have effective anti-bribery compliance programmes nor is reporting on compensation
for agents required.

Facilitation payments: Not prohibited in law.

FRANCE

MODERATE ENFORCEMENT: 18 cases and 10 investigations (as of April 2010).
Share of world exports is 4.0%.

Foreign bribery cases or investigations: Of the 18 cases, eight were prosecutions, all of which have been concluded.
One of these resulted in conviction (2009), another was discharged, three were dismissed and three were closed after
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preliminary investigation. The rest were judicial investigations. There is no official information about the cases, but
in 2008 it was reported that investigating magistrate Philippe Courroye had pushed five Oil-for-Food cases to the
prosecution stage, including one involving Total executives, but they had stalled following the reassignment of that
magistrate. 58 In April 2010, according to media reports, a French investigating magistrate filed preliminary charges
accusing Total of having bribed Iraqi officials while Saddam Hussein was in power in order to secure oil supplies
in connection with the UN Oil-for-Food Programme. This reportedly marked the first time the company itself was
being investigated, rather than only company executives. 8 There have been media reports in the past about other
judicial investigations concerning Total (2002), Halliburton (2003), Alcatel (2004), Thales (2004) and Alstom (2007).

A number of older cases also re-emerged in 2009-10. In December 2009 French lawyers filed a complaint with
Parisian prosecutors at the request of the Malaysian human rights organisation Suaram, on behalf of Malaysian
victims, requesting an investigation of alleged bribery and kickbacks in a 2002 sale of submarines to Malaysia
by the stateowned French company DCN, whose subsidiary Armaris is the manufacturer of Scorpene-class diesel
submarines. 7% As a result of this complaint the Public Prosecutor opened an investigation in February 2010. DCN was
also named in an article in the French newspaper Liberationin in November 2009 in connection with allegations of
bribery in Pakistan. The article cited documents allegedly showing that in June 1995 two intermediaries received 55
million francs in connection with a 5.41 billion franc (approximately € 825 million or US $1.23 billion) sale by DCN
of three Agosta-90 submarines to Pakistan in 1994. 7' The sale was allegedly associated with commissions promised
by the French presidential candidate Eduard Balladur, and the president of Pakistan allegedly received about US $4.3
million. 72 Jacques Chirac reportedly cancelled the commissions when he came into power.

Investigations, prosecutions or settlements in other jurisdictions involving French companies, their subsidiaries or
their employees have related to Alcatel (now Alcatel-Lucent, in Costa Rica, Switzerland, US); Alstom (Australia,
Brazil, Greece, Poland, Spain, Switzerland, UK)”3; Areva (Mexico, fine imposed); Armaris (India, case)’*, Dumez
(Argentina, Lesotho and Switzerland)’®; EADS (Austria, India, South Africa; no charges brought)’8; Schneider Electric
(Spie Batignolles; Lesotho, fine); Technip (US)’7; Thales (Argentina, pending; South Africa, charges dropped); Total
(Italy, US) and Vivendi (Aeolia) (Italy, senior executive convicted). In May 2010 an international court of arbitration
found against Thales in the Taiwan frigates case concerning the unauthorised use of commissions in its 1991 sale
of six frigates to Taiwan. The court found that Thales must pay around € 630 million (US $ 830 million) in damages.
Thales disputes the decision. Media reports have claimed that the main stake in the contract was held by DCN and
that the French government would pay 70% of the fine. 78 Further, Alcatel-Lucent concluded settlements in Costa
Rica 72 and the US in 2010. 8 (See also relevant country reports; and see Section 4, "Cases", for more details on the
Alcatel and Alstom investigations.)

Domestic bribery by foreign companies: No known cases.

Inadequacies in legal framework: There are several inadequacies. Currently, one main difficulty is the short duration
of the statute of limitation, three years, which is the same for all crimes of the same category. However, the period
may be extended if certain procedural steps are taken. Furthermore, courts have postponed the starting point of the
limitation period to the date of the last step in the chain of corruption. The GRECO Third Evaluation Report on France
of March 2009 also found problematic the restrictions on jurisdiction when an offence is committed abroad. &' The
jurisdiction problem, according to GRECO, is that corruption offences committed abroad can only be investigated by
French authorities at the request of the foreign prosecutors and following a complaint from the victim or his or her
beneficiaries, or an official report by the authorities of the country where the offence was committed. Complicity in
any offence committed by a French person abroad is only investigated if a final decision in foreign courts has been
reached. This makes it very difficult to prosecute acts of complicity that include, for example, the instigation by the
parent company in France of a corruption offence by a local branch abroad.

Inadequacies in enforcement system: Key weaknesses include inadequate resources and difficulties experienced
by investigators and prosecutors to obtain mutual legal assistance. GRECO's Third Evaluation Report on France
of November 2009 expressed concern about the fact that fines imposed are apparently not always enforced and
recommended all necessary steps be taken to ensure the penalties imposed are properly enforced in regard to
corruption and trading in influence. (See also the discussion of proposed elimination of investigating judges below
in "Recent developments").

Access to information about cases and investigations: There is access to information about the numbers of cases
but not case details. According to the law, no information can be disclosed about pending investigations unless it is
a public disclosure by the prosecutor or the judge.

Requirements of export credit agencies: A no-bribery commitment is required. This declaration is part of the
export credit agency (ECA) application and extends to conduct by an agent or business partner. When the applicant
is not the exporter but a bank, the bank and the exporter must fill in the declaration. They must make the declaration
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again when the contract has been completed. The commitment applies also to the persons working for the exporter
or the bank within the scope of the contract. Companies are not required to demonstrate that they have effective
anti-bribery compliance programmes, but the declarations are subject to sanction for false statements. Declarations
are verified by the ECA only if the firm is on an exclusion list. Exporters do have a continuing obligation to inform
the ECA of changed circumstances. Until now, the French ECA has never questioned and/or rejected a no-bribery
declaration.

Facilitation payments: Prohibited by law, but there have been no convictions. The Act of 2000 does not expressly
prohibit facilitation payments as such, but it also does not fix a threshold above which corruption is prohibited, thus
meaning that even small facilitation payments are prohibited.

Recent developments: The government has prepared a draft bill to extend the statute of limitation from three to six
years, but with the starting point of the prescription period when the offence occurred. Currently, while the statute
of limitations is only 3 years, the courts have postponed the starting point of the limitation period to the date of the
last step in the chain of corruption. Fortunately this part of the reform was dropped on 20 April 2010. The Minister
of Justice has expressed the intention to extend to all crimes, including corruption, a prescription period that sets
the starting point of the three-year prescription period at the date the facts were discovered (instead of the date
when those facts occurred). A positive development is a new draft bill on plea bargaining, which would be applicable
in corruption cases. On the negative side, the government has proposed a legal reform entailing elimination of
the independent investigating judge (juge d'instruction): all the investigations would be launched by the Public
Prosecutor, who would have a choice whether or not to open an investigation upon receiving a complaint. Currently,
one can make a complaint either to the prosecutor or, if he does not open an investigation, to the chief judge of
the court (doyen des juges d'instruction), who will open it automatically. The government's proposal is a matter of
concern because the Public Prosecutor receives his instructions from the Ministry of Justice and there would be a
chance that sensitive cases would not be prosecuted.

Recommendations: Introduce an independent public prosecutor if the suppression of investigative judges occurs.
The prosecutor would be at the top of the hierarchy and appointed by Parliament and would have authority over the
careers of prosecutors so pressure could not be used by government. Establish the right of specialised NGOs to lodge
admissible complaints in foreign bribery cases. Address weaknesses in the legal framework and enforcement system.

GERMANY

ACTIVE ENFORCEMENT: 117 cases in total. 24 investigations underway. Share of world exports is 8.9%.

Foreign bribery cases or investigations: Seven new cases were brought and 20 were concluded in 2009, with 7
convictions and 13 terminations. Of the 117 cases, 93 have been concluded and 30 led to convictions.

CONVICTION OF KARL-HEINZ SCHREIBER FOR TAX EVASION

In May 2010, after a 10-year process of extradition from Canada, Karl-Heinz Schreiber was sentenced to eight
years imprisonment for tax evasion after being found to control two shell companies in Liechtenstein and
Panama. The prosecution claimed he had received DM 67.75 million in commissions between 1988 and 1993. The
German magazine Der Spiegel wrote that Schreiber had received these commissions from Thyssen and Airbus 82
on sales of aircraft and tanks to Canada, Thailand and Saudi Arabia, some of which he transferred to recipients

in politics and business. & Schreiber was wanted in Germany from 1999 onwards to answer several criminal
charges, including fraud and bribery, which allegedly had a role in bringing down a government there.

One of the concluded cases involved a December 2009 settlement by MAN SE (MAN Group), a leading manufacturer
of trucks and engineering equipment (29.9 per cent owned by Volkswagen). It resolved an investigation by the Munich
Prosecutor's Office into alleged bribery between 2002 and 2009 inside and outside of Germany by its truck and
turbine manufacturing units, MAN Nutzfahrzeuge AG and MAN Turbo AG. Some of the alleged bribes were made
to procure sales of trucks and buses in the period 2002-09. Under the settlement, the MAN Group agreed to € 150.6
million (US $222 million) in fines, equal to the illegal profits from contracts won between 2002 and 2009, for which
the alleged bribes were paid.  The fine was divided equally between the two units. The Munich Prosecutor's Office
reportedly fined MAN Nutzfahrzeuge AG for failing to provide adequate oversight to prevent bribes. While prosecutors

noted MAN SE's "willingness to cooperate”, the company admitted no wrongdoing as part of the settlement. The
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settlement came relatively quickly, after investigators raided 59 company sites and seven private homes in May 2009
and questioned more than 100 people, including employees at MAN and potential customers, about possible bribery
and tax-evasion in connection with the case. 8% German prosecutors are continuing their investigation of individuals.
According to media reports, the former chief executive of MAN SE's turbine manufacturing unit, MAN Turbo AG,
was indicted on eight counts of bribery in the came case, to which he pleaded guilty in June 2010 in exchange for
a suspended sentence. 88 He reportedly paid a bribe to obtain a major contract with MunayGaz in Kazakhstan for
construction of a gas turbine compressor station, which he claimed was solicited in 2004. 87

In April 2010 a German court found two former Siemens managers guilty of breach of trust and abetting bribery
for their roles in a scandal involving alleged bribery of government officials and business contacts to win telecom
contracts in Russia and Nigeria. 88 The former financial head of Siemens' telecommunications unit was sentenced to
two years' probation and a € 160,000 (US $215,300) fine, and the former accounting head of the same unit received
18 months' probation and a € 40,000 fine. In April 2010 Hewlett Packard was reportedly under investigation in
Germany and Russia. 8 German prosecutors are said to be looking into the possibility that HP executives paid
some € 8 million (US $10.9 million) in bribes to win a € 35 million contract to sell computer gear through a German
subsidiary to the prosecutor general of the Russian Federation - the office that handles criminal prosecutions in
Russia, including corruption cases. It was reported the next day that the US had joined the probe. % HP reportedly
claimed the “alleged conduct occurred almost seven years ago, largely by employees no longer with HP". ®' Three
former executives, one US American, one German and one Finnish, are reportedly being targeted by the probe.

In the ongoing Gildemeister investigation, first reported in 2008, the Bielefeld prosecutor is reportedly looking
into allegations of illicit payments from 2002 to 2005 in connection with machine sales to Russian customers. One
suspect is the former managing director of DMG Russland, part of the Gildemeister group. 92 Arrests were made and
witnesses questioned in 2009. Additionally, according to media reports, Ferrostaal, a provider of industrial services, is
under investigation in Germany for a range of alleged illicit transactions. In April 2010 the Munich Public Prosecutor
indicted the president of Ferrostaal. (see case study on Ferrostaal in Section 4, "Cases"). Giesecke & Devrient is
also reportedly under investigation in connection with that case. An investigation has reportedly been underway
since 2006 concerning alleged corruption in Nigeria by employees of Julius Berger Nigeria, one of Nigeria's largest
companies, in connection with the Bonny Island liquid natural gas (LNG) project; it includes allegations of payments
to a political party. % Julius Berger is minority-held (49 per cent in 2008) by Bilfinger Berger Nigeria, a wholly
owned subsidiary of Bilfinger Berger AG. ®* In another case, the Munich Public Prosecutor is investigating possible
bribery in connection with the sale of the Austrian Hypo Group Adria Alpr to the German bank BayernLB. %°

In other jurisdictions, a US investigation of Daimler ended in a settlement in April 2010 (see US report) and an
investigation of a Deutsche Telekom subsidiary in Hungary was terminated (see Hungary report). In May 2010
Nigeria's Economic and Financial Crimes Commission (EFCC) reportedly asked German authorities for information in
connection with the sentence imposed by a Munich court on two former Siemens managers found guilty of paying
bribes to obtain telecommunications contracts in Nigeria. %6

Domestic bribery by foreign companies: The US previously brought FCPA cases against US companies Bristol Myers
Squibb, Micrus Corporation and Syncor on charges of bribery in the health sector in Germany. %7 On the private-
to-private corruption front, Frankfurt prosecutors in 2006 were reportedly investigating at least 10 automotive
parts suppliers for bribery of carmakers. % The suppliers included the French company Faurecia (70 per cent owned
by the French PSA); Grammer, a German subsidiary of the US company Lear; and a subsidiary of the Austrian
company Magna Steyr (a subsidiary of Canadian company Magna International). % The car manufacturers involved
reportedly included Volkswagen, Audi and BMW. Also in 2006 Hamburg prosecutors were reportedly investigating
alleged private-to-private bribery of purchasing officers of German companies, such as Media Markt and Saturn, by
senior sales staff of the Dutch company Philips in exchange for better shelf space. 1%

Inadequacies in legal framework: Inadequacies are present in the form of lack of criminal liability of corporations
and inadequate sanctions, although this has not prevented enforcement. The Federal Ministry of Justice refers
to the Ordnungswidrigkeitengesetz (Act on Administrative Offences), which allows imposition of strict sanctions
and fines on corporations, and points out that such fines have in fact been imposed (e.g. in the Siemens case). The
Ministry also argues that Germany is required to impose only liability, not criminal liability, on corporations. The Tl
Germany expert nevertheless believes that these elements of the legal system should be improved.

Inadequacies in enforcement system: There are no significant inadequacies although there is room for improve-
ment. Organisational procedures and institutional structures for the investigation and prosecution of corruption
cases vary from state to state. But in recent years, the Bundesldnder (federal states) have tended to concentrate
responsibility for prosecution of foreign bribery cases in special prosecution units and made efforts to exchange
data, experience and best practice models among prosecution authorities.
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Access to information about cases and investigations: In general, neither the federal government nor individual
Bundeslénder issue reports on foreign bribery cases and allegations. This lack of information is especially true of
pending cases, in which investigations are not yet complete. However, the Federal Ministry of Justice did make an
“anonymised" report available to the OECD Working Group on Foreign Bribery in August 2009. Official information
from prosecutors or courts on investigations or pending cases is limited by protection of defendants’ privacy rights
and the legal presumption of innocence. On the other hand, public information in the press and other media on
interesting investigations and bribery cases, including foreign bribery, is not restricted. Multiple news services quote
court documents and statements by prosecutors in reporting foreign bribery prosecutions and investigations, such as
those involving Ferrostaal and Hewlett Packard, as well as a recent court judgment against Siemens employees.

Requirements on export credit agencies: As a condition for export credit eligibility, companies are required to make
no-bribery commitments that extend to agents, although they are not required to demonstrate robust compliance
programmes for preventing and detecting bribery or to report on use of agents. Export credits are suspended if these
commitments are violated. Eligibility is restricted in case of previous bribery-related offences. Bribery has not as yet
been identified in export credit-supported transactions.

Facilitation payments: These are not prohibited by law for foreign bribery, only for domestic bribery.

Recent developments: In December 2009 GRECO published its Third Evaluation Round Report on Germany which
criticised the fact that most German bribery offences (including foreign bribery offences) are too narrow and should
be expanded. The GRECO report also indicated that "a particular source of concern is the fact that certain categories
of persons (including members of parliament and local council members who are not officials) are subject to limited
anti-corruption provisions. This could generate the impression, within the wider public, that parts of German society
are not subject to the same rules as the rest of the population, when it comes to the preservation of integrity in
social, political and business relations." Germany has subscribed to international conventions, including the UNCAC.
The federal government submitted a bill to the Parliament (after a broad public consultation process) that would
have incorporated into German law several obligations. Unfortunately, the Parliament failed to adopt the draft law in
the last legislative period and the bill lapsed.

Recommendations: Ratify the UNCAC and expand the possibility of punishing members of Parliament for corruption.
Ratify and implement the two Council of Europe Conventions on Corruption. Introduce criminal liability of legal
persons. Strengthen and centralise prosecution entities for combating foreign bribery in the Bundeslinder by
creating special prosecution units within the Ldnderand continue to promote effective exchange of experiences and
best practices among law enforcement authorities. Establish a Central Register for the purpose of debarring corrupt
companies from public contracts. Strengthen the rules of export credit insurance as to bribery and foreign bribery.

GREECE

LITTLE OR NO ENFORCEMENT: No known cases. Share of world exports is 0.4%

Foreign bribery cases or investigations: There is no information available about any cases.

Domestic bribery by foreign companies: The only information available is from law enforcement authorities in
other jurisdictions and from the media. The Siemens case is a major scandal in Greece, with Siemens managers
convicted by foreign courts for bribing Greek politicians of the two major political parties, as well as high-ranking
government officers. Cases are reportedly pending before Greek courts involving six Siemens employees relating
to government telecommunications and transportation contracts. A Siemens-related case has also been brought
against a former government minister. 1" In other jurisdictions, in a case in the UK in April 2010, a DePuy executive
pleaded guilty in connection with £ 4.5 million in corrupt payments to medical professionals within the Greek state
healthcare system. (See report on UK) Munich prosecutors were reported in March 2010 to have evidence that
allegedly showed that € 10-12 million was paid to officials in Greece to secure the purchase in 2000 of German
submarines by the Greek navy from Ferrostaal, then a subsidiary of the German MAN Group. Sources close to Greek
Defence Minister Evangelos Venizelos reportedly said the matter would be investigated once information was made
available by the German authorities. '°2 The Daimler settlement in the US in April 2010 followed a Securities and
Exchange Commission complaint that included, interalia, allegations of payments to officials in Greece to secure the
sale of 645 vehicles to a Greek government agency. 1% (See also US report).

Inadequacies in legal framework: The main inadequacies are jurisdictional limitations and lack of criminal liability
for corporations. In addition, the penalties for foreign bribery are not high enough and there is a special defence of
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"effective regret”, which exempts bribe givers when they report the bribe and results in return of the bribe to the briber.
Also there is a special statute of limitation for the prosecution of current and former members of government. Finally,
the Minister of Justice may, with approval of the Council of Ministers, decide to postpone prosecution of “political acts”
and "offences through which the international relations of the State may be disturbed".

Inadequacies in enforcement system: There are several inadequacies. These include a decentralised organisation
of enforcement with lack of coordination between investigation and prosecution; lack of training of investigators
to investigate this kind of offence; inadequacy of complaints mechanisms and whistleblower protection; and a lack
of public awareness-raising. There are also delays in judicial processes and concerns have been raised about judicial
independence. Additionally, investigations are hampered by the inability of investigators and prosecutors to obtain
mutual legal assistance.

Access to information about cases and investigations: Neither number nor details of cases are accessible.
Information is provided only by the media, as well as political rumours and cases in other jurisdictions.

Requirements of export credit agencies: There are no requirements of no-bribery commitments or effective anti-
bribery compliance programmes, nor are companies required to report on payments to agents.

Facilitation payments: Prohibited by law but not in practice.

Recommendations: Introduce effective enforcement of the existing legal framework without preferential treatment,
including anti-money laundering legislation. Introduce stiffer penalties for active and passive bribery. Reinforce
the judiciary's independence. Introduce whistleblower protection. Educate the public, from an early age, about the
unpleasant consequences of the phenomenon of corruption.

HUNGARY

LITTLE OR NO ENFORCEMENT: 25 cases concluded and no investigations. Share of world exports is 0.6%.

Foreign bribery cases or investigations: One of the 25 cases was concluded in 2009, involving the offence of
“profiteering with influence in international relations”. Nineteen of the cases were interrelated and date back to
2004. No data is publicly available on investigations. The media reported on a Hungarian investigation in 2007 and
2008 into Magyar Telekom activities in Macedonia and Montenegro. The investigation was aborted, reportedly for
“jurisdictional reasons” in autumn 2008. However, information has emerged as indicated in the box below.

MAGYAR TELEKOM SEC FILING AND INTERNAL INVESTIGATION

In December 2009 Magyar Telekom made a filing with the US Securities and Exchange Commission containing

information about its activities in Macedonia, including the following: '%4

e Between 2000 and 2006 a small group of unnamed former senior executives from headquarters and a
Macedonian affiliate spent € 24 million through over 20 consultancy, lobbying and other contracts.

e The contracts were used to create a pool of unaccounted cash.

e The purpose of the contracts and unaccounted cash was to “obtain specific regulatory and other benefits from
the government of Macedonia".

e Magyar Telekom “generally received the benefits sought and then made expenditures under one or more of
the suspect contracts”.

On 3 December 2009 Magyar Telekom announced on its homepage the final results of an internal investigation

into the Montenegro case based on the findings of the White and Case law firm. ' This included the following

conclusions:

¢ There was insufficient evidence that expenses for the four advisory contracts (€ 7 million) had legal purposes.

e There was convincing evidence that those expenses occurred in dealings for unlawful aims.

e There was evidence that documentation on the actions in Montenegro were destroyed.

e Apart from the above-mentioned expenses, between 2000 and 2006 some € 24 million was paid for 20
contracts for unclear (advise, lobbying) unlawful purposes. The ultimate beneficiary of these payments was
not clear in the investigations.

It is unknown what the next steps will be following these conclusions.

There were press reports in 2007 and 2010 about improprieties in the acquisition by the Hungarian oil and gas
company MOL Magyar Olaj és Gazipari Nyrt (MOL) of the Croatian oil company INA (Industrija Nafte d.d.)
with the participation of the Hungarian OTP Bank Nyrt (OTP) and Podravka d.d., a Croatian food company (which
had its own scandal running). '°¢ Some of the information is based on announcements by representatives of OMV
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Aktiengesellschaft, a competitor of MOL in the acquisition. MOL announced that there is no case at all. ' According
to the allegations some government-related officials planned the acquisition of Podravka shares with the financial
support of the OTP Bank using funds received from MOL. In turn, MOL was interested in the privatisation of the
Croatian company INA. The companies in the two cases described above, Magyar Telekom, MOL and OTP are among
the biggest in Hungary.

Domestic bribery by foreign companies: There are no publicly available data or statistics on domestic bribery by
foreign companies. The National Asset Management Company is reportedly now investigating Daimler's 2005
sales contract with the state-owned bus company Volanbusz. The Prime Minister mandated the investigation in
March 2010 after the US Justice Department charged Daimler with paying bribes to officials in at least 22 countries
to win lucrative contracts, including more than € 300,000 to win the 2005 Volanbusz contract. %8 Additionally,
the media has speculated that an investigation is under way of the acquisition of 170 underground trains from
Alstom by a contract in March 2006. '%° There were also media reports about Hungarian investigations of alleged
corruption in deals involving sales of Gripen jets to the Hungarian government; Siemens' sale of trains to the
Budapest City Council; Strabag's road construction contracts valued at € 660 million; and Rail Cargo Austria’s
purchase of MAV Cargo in a privatisation. In the Gripen case a parliamentary committee was appointed in 2007
to investigate Hungary's procurement of Gripen jets from 2001 but did not look into the question of corruption. In
both the Strabag and the Rail Cargo cases there were allegations of payments to political parties. There were also
allegations of improprieties in relation to possible government financial support for Grupo Milton for the MOTO
GP racing track at Savoly. After protests by NGOs such as Tl Hungary the government support was stopped. '°

Inadequacies in legal framework: The main inadequacy is that the statute of limitations terms are three years and
in some cases five years, which begins to run from the time the bribery occurred (not discovered). It is interrupted,
though, by any actions of the investigators or prosecutors taken in the criminal case, and after that it begins to run
again from that time.

Inadequacies in_enforcement system: There are several deficiencies. Although there is no proven evidence
of political control over enforcement, some experienced experts and Hungarian NGOs have drawn attention to
structural problems (campaign and party funding, public procurement, lobbying registration, legal environment
of local governments). Furthermore, it seems that authorities only start investigations based on complaints that
are not based solely on press information. Training for investigators is insufficient and whistleblower protection is
inadequate. A further inadequacy is the absence of a central authority for strategic planning or for the coordination
of enforcement and more then 10 authorities are obliged to participate in the fight against corruption. The task
of coordination and control over enforcement is only partly fulfilled by the government. Further, there are no
government anti-corruption campaigns.

Access to information about cases and investigations: There are still no publicly available statistics on foreign
bribery investigations or prosecutions. The so-called “Uniform Criminal Registry of the Police and Prosecution” (UCR)
is available on the Ministry of Justice website, but it does not contain separate information on foreign bribery
investigations or cases. Nor does the UCR contain criminal court statistics. Only the number of recorded cases is
available in the statistics, and there is no detailed information on concrete cases.

Requirements of export credit agencies: A no-bribery commitment is required. The representatives of the company
have to sign a commitment that no bribery actions were taken on behalf of the company or its employees or
agents, and they have not been investigated for bribery in the previous five years. Commitments do not extend to
conduct of an agent or business partner. The applicants are obliged to designate the name of agents associated
with the supported transaction, their beneficiary, commission fee and the legal basis. Companies are not required to
demonstrate that they have effective anti-bribery compliance programmes.

Facilitation payments: Prohibited by law (criminal law) but not in practice.

Recent developments: The anti-corruption action plan of 2008 was improved in 2009, introducing whistleblower
protection, ethical guidelines for civil servants and establishment of the so-called “Authority for Protection of
Public Interest, but no anti-corruption strategy was adopted. Parliament approved two acts in 2009 relating to
whistleblowers. The first act on the protection of whistleblowers was adopted, but the second act on the Authority
for Protection of Public Interest, which would have provided guarantees of the process and institutional features,
was not signed by the president. The result is that effective enforcement is impossible. Some improvements were
planned to the act on lobbying, but these were not initiated in the Parliament. Another initiative to make party
incomes and expenses more transparent was not accepted by Parliament in November 2009.

Recommendations: Improve the legal framework, including strengthening whistleblower protection and regulating
lobbying. Restart the work of the Anti-Corruption Coordination Committee and include the issues on foreign
bribery in the government's anti-corruption strategy. Train officials at the Hungarian Tax and Financial Control
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Administration (APEH) to recognise bribery. Investigators, prosecutors and judges should also be trained to provide
more effective enforcement. Improve awareness-raising about foreign bribery and establish a website to facilitate
reporting of bribery cases. Strengthen regulation of finance of political parties and campaigns to make it more
transparent and to meet auditing and accounting requirements. Simplify the act on public procurement aiming at
transparency and efficient enforcement. Strengthen coordination and investigation in procurement and in cartel
cases. Strengthen coordination of the fight against corruption at a governmental level. Strengthen the regulation of
EU-financed programmes.

IRELAND

LITTLE OR NO ENFORCEMENT: No cases and number of investigations unknown.
Share of world exports is 1.4%.

Foreign bribery cases or investigations: Four Oil-for-Food investigations were reported in 2008. The latest
information is that a preliminary file was submitted to the Director of Public Prosecutions for legal direction and a
number of matters are currently being clarified.

Domestic bribery by foreign companies: No known cases or investigations.

Inadequacies in legal framework: There are numerous inadequacies. In its March 2010 Phase 2 Follow-up Report on
Ireland the OECD Working Group on Bribery noted that it was “seriously concerned as regards Ireland's legal regime
for liability of legal persons. The lack of effective corporate liability for foreign bribery in Ireland has not been rectified,
which poses major issues in terms of compliance with Article 2 of the Convention. Ireland has also not addressed
the issue of coverage of unincorporated legal persons.” """ The March report also said the OECD "remains deeply
concerned that Ireland has not taken any step to address the issue of the dual criminality exception for the money
laundering offence under Irish law, which constitutes a breach of Article 7 of the OECD Anti Bribery Convention.”
The OECD also found fault with Ireland's level of sanctions for foreign bribery and false accounting. Apart from
that, GRECO has identified a number of flaws in Irish anti-corruption legislation. In its Third Evaluation Report on
Ireland in December 2009, it stated: "An important lacuna refers to the lack of jurisdiction of Irish authorities over
a national who commits a bribery offence abroad, when this person does not have the status of a public official.”
The GRECO report also found that “Irish bribery statutes are the product of more than a century of incremental
change. As a result, the relevant statutes dealing with corruption offences sometimes overlap, contain differing and
unusual terminology, prescribe dissimilar punishments and have proved to be difficult to fully reconcile with the
exact wording of other European and international conventions"

Inadequacies in enforcement system: There are some inadequacies. Despite the OECD's recommendation, Ireland
has not yet enacted legislation to protect whistleblowers in the public and private sectors who report suspected
instances of foreign bribery. Little information is provided to Irish companies by the government on the risks of
doing business in weak governance zones. It is also not clear whether the Garda Bureau of Fraud Investigations is
sufficiently trained and resourced to enforce the prohibition of foreign bribery.

Access to information about cases and investigations: There is no access to information about cases and investigations.

Requirements of export credit agencies: The Irish state does not operate an official export credit guarantee system.

Facilitation payments: Facilitation payments are not defined under Irish law. No distinction is made between
"against” and “according to" rule corruption.

Recent developments: Some of the above-mentioned deficiencies would be addressed by the Prevention of
Corruption (Amendment) Bill 2008, which has yet to complete its passage through the Oireachtas (Parliament)
but has now passed the Committee stage. In March 2010 the OECD Working Group on Bribery report expressed its
concern that the above-mentioned bill, "which addresses a number of serious issues outlined in the Phase 2 and
2bis recommendations”, had still not been discussed or enacted by Parliament. The Working Group noted Ireland'’s
confidence that the bill would be presented to the Parliamentary Committee in January 2010 and would be adopted
by March 2010. However, this confidence did not prove justified.

Recommendations: The Prevention of Corruption (Amendment) Bill should be enacted as soon as possible and
adequate resources allocated for its enforcement. While an improvement has been noted in the Government's
efforts in raising awareness of the foreign bribery offence, export agencies and business associations should provide
information on corruption risks to their member companies through their own websites, conferences and free
resources available through third party sites.
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ISRAEL

LITTLE OR NO ENFORCEMENT: No cases or investigations. Share of world exports is 0.4%.

Foreign bribery cases or investigations: There were four serious allegations in the media. In February 2010 it was
reported that a Kazakhstan military court sentenced an Israeli businessman and a Kazakh deputy defence minister
to 11 years in jail on corruption charges in connection with a deal for the sale of defective military hardware from
Israel. In July 2010, the Indian Central Bureau of Investigation reportedly recommended that its defence ministry
blacklist six companies, including the Israeli firm Israel Military Industries in connection with alleged kickbacks to
the director-general of the Indian Ordinance Factory Board to gain favourable treatment. 12

Domestic bribery by foreign companies: There were press reports that the Office of the State Attorney was
investigating allegations against a former judge that he received millions of shekels in bribes from the German
company Siemens while he was director and chairman of the asset committee of the Israel Electricity Company
(IEC). 13 Allegedly, in return he encouraged the IEC to acquire turbines from Siemens without conducting a tender
process. In 2002 the IEC reportedly acquired from Siemens three turbines for the production of electricity from
natural gas at a cost of € 100 million per turbine. Subsequently, the IEC acquired two turbines from Siemens in 2004
for a similar cost without conducting a tender process. In January 2010 the authorities transferred its investigative
material to the Office of State Prosecutor, leading to an indictment. The former judge left Israel for Peru in 2005 and
Israel is now attempting extradition, but the two countries do not have an extradition treaty.

Inadequacies in legal framework: The OECD Working Group on Bribery in its Phase 7 Report on Israel of March 2009
raised questions about the interpretation given to elements of Israel’s foreign bribery offence, and how the offence is
applied to third parties in foreign bribery cases. That report and the OECD Phase 2 Report on Israel of December 2009
recommended that Israel raise sanctions to make them more effective. ''* The Phase 2 Report expressed concerns
about restrictions on nationality and territoriality jurisdiction and recommended that Israel “take steps to ensure
the effectiveness in practice of territorial jurisdiction concerning offences committed in whole or in part abroad, in
particular with regard to acts involving foreign subsidiaries"

Inadequacies in enforcement system: The OECD Working Group on Bribery in its Phase 1 and Phase 2 Reports
considered that more could be done to raise awareness of the foreign bribery offence, including among the sizable
defence industry. They also recommended that whistleblower protection be enhanced and measures be taken
to strengthen the detection of foreign bribery through a reporting requirement. The Phase 2 report found some
deficiencies in accounting and auditing standards and practices and found that Israel had inadequate resources in
place to provide effective legal assistance when requested. It further expressed concerned about the lack of progress
in investigating serious allegations regarding companies in the defence industry. The Phase 1 Report raised questions
about existing guidelines for closing foreign bribery cases when there is no "public interest"

Access to information about cases and investigations: There is no access to information about cases and
investigations.

Requirements of export credit agencies: Ashra (the state-owned Israel Export Insurance Corporation Ltd) requires
companies to make a no-bribery declaration regarding export transactions. Companies are also required to agree
to waive the right to insurance coverage if it or anyone on its behalf was involved in such bribery, and that it will
indemnify Ashra for losses and expenses caused to Ashra as a result of the company being involved in such bribery.
Companies also have to provide information about whether they (1) are listed in any debarment list of international
institutions (e.g. World Bank), or (2) were ever found guilty of bribery. In addition they must give information
about their agent; specify the commission percentage paid to the agent for the export transaction; and declare
that all payments and commissions are related to the products or services and are reasonable in light of those
products or services. Companies must also declare that they have conducted a reasonable inquiry into the agent and
have concluded that the agent is not involved in any bribery with regard to the transaction. Proof of anti-bribery
compliance programmes is not requested nor must companies demonstrate that they in fact have taken the required
steps to ensure their declarations are accurate. Additionally, the Defence Export Controls Directorate of the Ministry
of Defence does not require applicants to demonstrate the steps they have taken in order to prevent foreign bribery.

Facilitation payments: Prohibited by law.

Recent developments: In March 2010 an amendment to the Penal Law 1977 came into force that provides for
a substantial increase in the sanctions applicable to persons convicted of bribery from three-and-a-half years
imprisonment for bribing or offering a bribe and seven years for taking a bribe to seven years and 10 years,
respectively. In addition, the fines for such offences were increased to a maximum of about NIS 1.1 million for
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individuals and NIS 2.2 million for companies, or up to four times the benefit obtained by the offence or intended to
be obtained by the offence, whichever is higher. In February 2010 an amendment to the Penal Law 1977 entered into
force that eliminated the requirement of dual criminality in foreign bribery cases. In November 2009 the Income Tax
Ordinance was amended to clarify that bribery payments made by companies are not deductible. In the same month
the Attorney General published an official Guideline regarding the foreign bribery offence, which among other
things instructs the police to open investigations whenever sufficient suspicion arises from complaints, news reports
or other sources. Israel also recently adopted some of the principles embodied in US Sarbanes-Oxley legislation
regarding international accounting controls for public companies. These new regulations require public companies to
certify the adequacy of their internal controls, including controls against fraud. Finally, the Civil Service Commission
published a circular to all government employees under the Commission's jurisdiction, clarifying the obligation to
report any serious suspicions regarding the payment of bribes.

Recommendations: Ensure that the legal framework for foreign bribery is strong and effective, and in particular
increase the level of sanctions. Ashra should require companies to demonstrate that they have in fact taken the
required steps to ensure that their declarations are accurate. The Defence Export Controls Directorate of the Ministry
of Defence should require applicants to demonstrate the steps they have taken in order to prevent foreign bribery.
Public companies involved in significant export activities should be required to ensure that they have sufficient
mechanisms in place to prevent and detect bribery of officials, both domestic and foreign.

ITALY

ACTIVE ENFORCEMENT: 18 cases, including two in 2009. Three investigations.
Share of world exports is 3.2%.

Foreign bribery cases or investigations: Of the two new criminal cases brought in 2009, one involves an Italian
businessman who was manager and partner of a construction company, Co.G.Im.. He was indicted and charged with
paying bribes to the person formerly in charge of procurement for the UN Peacekeeping Office. '® The trial is pending.
The second case concerns Gold Rock Trading Ltd., an Italian/Cypriot company dealing with weapons. Its owner
was indicted in July 2009 and charged with paying bribes to Libyan public officials. ' One of the cases concluded
in 2009 was an Qil-for-Food case involving allegations that the Italian oil company C.0.G.E.P. paid bribes to Iraqi
public officials. The owner of the company, a manager and an adviser were sentenced to two years in prison in March
2009. "7 An earlier case that resulted in convictions concerned charges that two senior officials of Enelpower SpA
paid bribes to government officials in three Gulf States to secure construction contracts for power and desalination
plants in 2000 worth over € 1 billion. '8 There were also three foreign bribery investigations underway in 2009, one of
which began in 2009. One reportedly involves Cantiere Navale Vittoria, an Italian shipyard company, which is alleged
to have used an Italian middleman, a Councillor for Tourism in the Lombardy Region, to pay bribes in the amount of
€ 749,000 to Eritrean public officials in order to obtain an order for eight ships. ' The second reportedly involves
Saipem, a subsidiary of leading Italian gas company ENI, and its unit Snamprogetti. The unit was part of the joint
venture TSKJ that is alleged to have paid bribes of US $184 million in Nigeria in the period 1994-2004 in order to
obtain a major contract for the Bonny Island liquid natural gas facility. The third investigation involves allegations
that an Italian manager representing communications company Telecom lItalia paid bribes. '2° Reports in 2008-09
also indicated Oil-for-Food investigations against at least 18 companies, including one involving the oil refiner Saras
SpA. 12!

In the US, automobile manufacturer Fiat SpA reached a settlement in 2008 with the US Justice Department and
the SEC involving payment totalling of US $17.8 million for FCPA violations in connection with the UN Qil-for-Food
programme. The criminal and civil charges related to activities of Fiat and four subsidiaries, including one in France
and one in the Netherlands. '?2 In July 2010 ENI and its former Dutch subsidiary Snamprogetti Netherlands BV
entered a settlement in the US involving payment of US $365 million in fines in connection with the TSKJ joint
venture in Nigeria. 123 (See also Section 4, "Cases"). In 2009 a case was reportedly brought in Turkey against the
general manager of the Italian-owned company Fintecna who was accused of bribing academics acting as court
experts to prepare false favourable expert reports with respect to the construction of a dam. '?* (See also report on
Turkey). Apart from these cases, in 2003, a South African consultant reportedly pleaded guilty to charges of that he
made illicit payments on behalf of Impregilo SpA to a Lesotho government official in a case relating to the Lesotho
Highlands Water Project. Impregilo was the lead partner in the Lesotho Highlands Water Venture consortium.

Domestic bribery by foreign companies: In 2008 the Public Prosecutor, as part of an investigation of alleged
corruption in the award of oil drilling contracts to Total SA in the Basilicata region, suspended Total operations
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in the region and arrested the managing director. 2> The year 2008 also saw the conclusion of the Alstom case
involving charges of bribery and money laundering in connection with a contract awarded by a division of the state-
controlled utility Enel. Two Alstom subsidiaries, Alstom Power (US) and Alstom Prom AG (Switzerland), and four
Alstom executives (including the former head of Alstom Power) pleaded guilty and were fined. The two subsidiaries
pleaded guilty to an administrative offence, as there is no criminal liability for companies in Italy. 26 In 2004 an
Italian judge investigating alleged bribes paid by Siemens executives to Enelpower employees issued an order
banning Siemens from selling gas turbines to the Italian public administration for one year. '?’ In the Vivendi case a
senior manager was convicted in 2001 of allegations of bribing the Milan city council president to win a tender for
a wastewater treatment plant. '28 There have also been investigations reported in the past in Italy regarding United
Defence Industries, Inmucor and GlaxoSmithKline Italy. '2° In 2007 ABB reported suspect payments made by
employees of company subsidiaries, among them in ltaly (see Section 4 “Cases" on ABB).

SETTLEMENT IN SIEMENS / ENI CASE

Prosecutors in Milan reportedly filed charges in November 2007 against a current and a former employee of
Siemens SpA and one of its subsidiaries alleging that the two individuals made illegal payments to the Italian
state-owned oil and gas company ENI SpA."3° The two individuals, Siemens SpA., and its subsidiary reportedly
entered into a “patteggiamento” (plea bargaining agreement without the recognition of any guilt or responsi-
bility) with the Milan prosecutor which was confirmed by the Milan court on 27 April 2009. Under the terms of
the patteggiamento, Siemens S.p.A. and the subsidiary were each fined € 40,000 and ordered to disgorge profits
in the amount of €315,562 and € 502,370 respectively. '3! The individuals accepted suspended prison sentences.

Inadequacies in legal framework: There are some inadequacies. The statutes of limitations are five and 7.5 years
but this runs until the last appeal. Further, at its meeting in March 2010 the OECD Working Group on Bribery
expressed its continued concern that the time limitations on trial periods envisaged under the Bill 1880 could
adversely affect the enforcement of the foreign bribery offence and Italy's compliance with its obligations under the
OECD Convention."®2 The March 2007 OECD Phase 2 Follow-up report on Italy found that Italy had not followed the
recommendation to eliminate the defence of 'concussione’ (extortion) from the offence of bribing a public official. '3
There is no criminal liability for companies, only administrative liability.

Inadequacies in enforcement system: There are inadequacies including weaknesses in the whistleblower protection
system and in complaint procedures. There is also an insufficient level of resources for enforcement and a lack of
awareness-raising by the government.

Access to information about cases and investigations: Numbers and case details are accessible in principle, but
there is no central database of cases and in practice information is difficult to obtain. In practice, collecting data
is very difficult in Italy because there are 1200 Tribunals from which to collect information. However, the recent
draft law against corruption provides for the creation of a central supervising body (Osservatorio sulla Corruzione)
responsible for collecting data and statistics about corruption.

Requirements of export credit agencies: Companies are required to make a no-bribery commitment. This extends
to conduct by an agent or business partner. They are required to demonstrate that they have effective anti-bribery
compliance programmes and to report on compensation of agents.

Facilitation payments: They are prohibited by law.

Recommendations: Lengthen the statute of limitations, introduce criminal liability for companies and eliminate the
defence of "concussione”. Improve the whistleblower protection system to encourage bribery reports, increase the
resources for foreign bribery enforcement and increase awareness-raising.

JAPAN

MODERATE ENFORCEMENT: Seven cases and an estimated two investigations.
Share of world exports is 4.0%.

Foreign bribery cases or investigations: Japan has reported to the OECD that there have been seven foreign bribery
convictions in Japan. '3 One of the concluded cases involves Kyudenko Needs Creator IT Corp, concerning alleged
bribery in the Philippines. In 2007 two executives in that case were fined a combined ¥700,000 (US $6,000). '3°
That same year Japanese tax authorities required nine Japanese shipping companies to pay a total of ¥400 million
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(US $3.4 million) in back taxes and penalties. The tax authorities initially alleged that the failure to report income
was related to bribery payments and ultimately determined that the companies' payments to a Hong Kong agent
were not legitimate expenses. The other is the Pacific Consultants International (PCI) case, concerning alleged
bribery in Southeast Asia, including Vietnam. The case was concluded in January 2009 when four former executives
who had pleaded guilty were sentenced by the Tokyo District Court and PCl was fined over US $770,000. ™36 Of two
investigations referenced in the last report, one reportedly involved Nishimatsu Construction Co, a second-tier
general contractor in Japan, and its Thai subsidiary, which were alleged to have given a total of ¥400 million (US
$4.4 million) in bribes to a local Bangkok official to secure a contract to build a drainage system. At a meeting with
the Tl expert in March 2010, a Nishimatsu compliance officer said the prosecutor's office had not informed the
company that the case was closed without prosecution, or that it was still pending. In the Bridgestone investigation,
involving allegations the company made improper payments to foreign agents including foreign public officials in
Latin America and South East Asia, a company PR department manager said that an in-house investigation team
continues to investigate the allegations and the Tokyo prosecutor's office has not reached any conclusion that the
case be dropped, so the formal investigation seems to be continuing. ¥’

In other jurisdictions there have been reports of cases in China involving Mitsui & Co (2002) '*® and Hitachi
(2006). 3 In the US in December 2008, a former Bridgestone executive pleaded guilty to charges of conspiracy to
rig bids in violation of the Sherman Act and to bribe foreign officials in Argentina, Brazil, Ecuador, Mexico and
Venezuela in violation of the US FCPA. JGC Corporation has been named along with another Japanese company
in connection with the TSKJ case in Nigeria and is reportedly under investigation by the US Justice Department. 14
In February 2010 the South African public protector's reportedly found that a former chairman of the electricity
utility Eskom, a person influential in the ANC, had failed to manage a conflict of interest that arose when the utility
awarded the R16 billion contract to supply boilers for the Medupi power station to the Hitachi consortium. The
consortium includes Hitachi Power Africa in South Africa, a Hitachi subsidiary, a company in which the ANC,
through its investment company Chancellor House, has a 25 per cent stake. "' In December 2009, Aluminum Bahrain
BSC, one of the world's largest smelters, filed a US $31 million civil suit in federal court in Houston, Texas against
Japanese trading company Sojitz Corp. and its U.S. subsidiary, Sojitz Corporation of America alleging that from
1993 to 2006, Sojitz paid US $14.8 million in bribes to two of Alba's employees in exchange for access to metals at
below-market prices. (See also Section 4 “Cases" on Alcoa)

Domestic bribery by foreign companies: No serious cases of domestic bribery by foreign companies have been
recently reported in Japan.

Inadequacies in legal framework: The legal framework has not been fully tested. There is no nationality jurisdiction
and the OECD Working Group on Bribery Phase 2 Follow-up Report on Japan of October 2007 called on Japan to
consider whether territorial jurisdiction in Japan is adequate for covering the acts of Japanese parent companies in
relation to bribery by subsidiaries. *? The report also called on Japan to clarify the application of the foreign bribery
offence where the bribe is transferred directly to a third party, such as a charity or political party. There is also no
criminal liability for legal persons under Japanese law and the 5-year statute of limitation in Japan is too short for
effective foreign bribery enforcement.

Inadequacies in enforcement system: Sanctions thus far applied do not appear to have been proportionate. The
OECD Working Group on Bribery has expressed concern about the level of priority given to the prosecution and
investigation of foreign bribery and about whether placement of the foreign bribery offence in the Unfair Competition
Law impedes implementation of the Convention. ' Law enforcement authorities reportedly have difficulties in
proving payments to intermediaries or third parties, which reportedly continue to be common in transactions in
Southeast Asian countries. Japanese authorities have indicated mutual legal assistance difficulties with Thailand
and Vietnam.

Access to information about cases and investigations: Neither information on number of cases or investigations,
nor details about cases or investigations is accessible. The OECD Working Group on Bribery criticised Japan in March
2010 for its unwillingness to disclose to them information about cases and investigations. '#4

Requirements of export credit agencies: Companies may be required to make a no-bribery commitment, which
extends to conduct by an agent or business partner. No anti-bribery compliance programmes are required. It may be
required to report on compensation for agents. With respect to actual practice, JBIC (Japan Bank for International
Cooperation) considers that the requirements will be imposed on companies when deemed necessary while NEXI
(Nippon Export and Investment Insurance) regards it as a case-by-case matter.

Facilitation payments: These are prohibited by law but in practice there is room left for such payments. As noted
by the OECD Working Group on Bribery in its Mid-Term Study of Phase 2 Reports: "Another Party (Japan) provides
in practice an exception for facilitation payments, according to Guidelines issued by the Ministry of Economy,
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Trade and Industry (METI) although the exception is not expressly provided under the implementing legislation”. '4°

However, the Working Group does not suggest that by providing an exception for small facilitation payments Japan
is in contravention of the Convention. In a study by a leading Japanese scholar, among the Japanese companies with
anti-foreign bribery provisions about 48 per cent (22.1 per cent of the total respondents) take a clear stance against
facilitation payments while only 7.2 per cent (3.4 per cent) take a clear stance for tolerating facilitation payments,
and 32 per cent answered they did not make any decision on how they deal with facilitation payments.

KOREA (REPUBLIC OF)

MODERATE ENFORCEMENT: Sixteen cases. One investigation. Share of world exports is 2.exports%.

Foreign bribery cases or investigations: There were five cases between 2002 and 2004 that related to illicit pay-
ments by Korean companies and individuals to the US military and led to convictions. In one of the 2002 cases a
company called Olson and Sky Co. Ltd was fined KRW 100 million, the highest amount to date. "6 Three of the
cases resulted in jail terms for the individuals convicted. Two further cases concluded in 2008 reportedly related
to a US $206 million telecommunications contract awarded to Samsung Rental Co. Ltd. by the Army Air Force
Exchange Service and resulted in Samsung being fined KRW 20 million. ' Three other related cases in 2008 led to
small fines (KRW 1-3 million). In May 2008 a South Korean businessman was charged in the US in connection with
the Samsung Rental case.'®

Domestic bribery by foreign companies: After the US Department of Justice brought charges against Control
Components Inc. and its former executives in April 2009 for bribery in over 30 countries including South Korea,
South Korean authorities reportedly opened investigations into the conduct of officials allegedly involved. ' In
2009 there was one case in which Korean military officials stationed overseas were arrested for receiving bribes
from foreign entities. The criminal case appears to be proceeding currently. In 2008 four officials were convicted of
receiving bribes from foreign persons.

Inadequacies in legal framework: The main inadequacy is that sanctions for foreign bribery remain inadequate, as
the fines cannot exceed KRW 20 million (about € 12,600 or US $15,500), except where the proceeds are greater than
KRW 10 million.

Inadequacies in enforcement system: Weaknesses include inadequate resources, the possibility that whistleblower
protection does not apply to foreign bribery, and a lack of public awareness-raising. The current government merged
the anti-corruption agency KICAC with the Ombudsman of Korea and Administrative Appeals Commission to
establish a combined agency called the Anti-Corruption & Civil Rights Commission (ACRC), whereas the KICAC
should have remained independent.

REASONS FOR INADEQUACIES IN ENFORCEMENT

“Compared to previous administrations, the current administration gives less importance to the issue because of
the belief that it negatively affects their greater priority of promoting growth and development.” (Prof. Joongi
Kim, Tl Korea expert)

Access to information about cases and investigations: Information on the numbers of cases is provided on request
by the Ministry of Justice. Due to privacy protections, information on case details is only accessible through the
media and through some special case reports.

Requirements of export credit agencies: Companies are required to make no-bribery commitments and these
do extend to conduct by an agent or business partner. They are required to demonstrate effective anti-bribery
compliance programmes and to report payments to agents.

Facilitation payments: Not prohibited either by law or in practice.

Recent developments: Recent domestic corruption issues that have come to light may also impact on foreign
bribery enforcement. Samsung Electronics Chairman Lee Kun-hee was charged in April 2008 with tax evasion and
breach of trust and convicted on both charges in what became known as the Samsung slush fund scandal. '*° He
then received a presidential pardon and returned to the chairmanship of Samsung. ' On 22 April 2010 members
of the People's Solidarity for Participatory Democracy submitted to the Supreme Prosecutors Office (SPO) a lawsuit
against 57 prosecutors accused of accepting bribes from a businessman in the “entertainment list" scandal, but there
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is no information about any charges having been brought. 2 There are therefore continuing concerns regarding
the prosecutor's office ability and determination to conduct effective enforcement involving foreign bribery cases.
President Lee has reportedly indicated that a reform of the prosecution and the police is in the offing.'s

Recommendations: Engage in stronger foreign bribery enforcement. Provide more information to corporations.
Establish a separate, central, independent anti-corruption agency such as KICAC that existed before. Increase access
to and disclosure of information.

MEXICO

LITTLE OR NO ENFORCEMENT: No cases or investigations. Share of world exports is 1.5%.

Foreign bribery cases or investigations: No cases or investigations.

Domestic bribery by foreign companies: The Ministry of Public Administration brought a case against an Alstom
subsidiary in 2001 and in 2004 the company was penalised US $31,000 and subjected to a two-year disqualification
from public tender procedures. After a series of appeals, the sentence was confirmed in July 2007. (See also Section
4 "Cases" on Alstom). Cases were reported in the US regarding alleged bribery in Mexico. In December 2008 the
US Securities and Exchange Commission (SEC) charged Siemens with violating the FCPA by engaging in bribery in
countries including Mexico. '* The SEC alleged that in late 2004, Siemens PG and Siemens S.A. de CV, a regional
entity, made three separate illicit payments totalling approximately US $2.6 million to a politically connected
business consultant to assist in settling cost overrun claims in connection with three refinery modernisation projects
in Mexico. Some portion of these payments was allegedly routed to a senior official of the Mexican state-owned
petroleum company, Petrdleos Mexicanos (PEMEX), who was in a position to influence the settlement. There have
been media reports about this case and the Mexican authorities have now reportedly initiated a formal investigation.
In a second US case, the former general manager of a Sugar Land, Texas-based business unit of the Swedish-
Swiss company ABB, was arrested in November 2009 and charged with violating the FCPA for his alleged role in a
conspiracy to bribe Mexican government officials of the Comision Federal de Electricidad (CFE) to secure contracts. '%°
In a related case, the head of a Mexican company acting as sales representative for the Sugar Land unit pleaded
guilty in November 2009 to charges based on his role in the conspiracy. 1% (See also report on Switzerland and
Section 4 "Cases" on ABB.).

Inadequacies in legal framework: The are some deficiencies, the main one being inadequate statutes of limitation.
According to article 34 of the Federal Law on Public Officials' Administrative Responsibilities, statutes of limitation
begin to run from the time the bribery occurred for a period of three years.

Inadequacies in enforcement system: There are numerous inadequacies. These include a lack of coordination
between investigation and prosecution, and among federal government agencies in charge of the administrative,
financial and criminal aspects of a bribery investigation (the Ministry of Public Administration, the Ministry of
Finance, the Attorney General's Office and the Supreme Court.) Additionally, there is a lack of skills and resources
on the part of the courts. Further, complaint mechanisms and whistleblower protection are inadequate, despite
some improvements in recent years. Many companies do not have codes of conduct or protection for internal
whistleblowers. There are inadequate accounting and auditing requirements. Accountants are professionally bound
to confidentiality by the law and professional norms and thus not obliged like other citizens to report suspicions of
bribery and other crimes. There is a continuing reluctance of the auditing profession to make such reports.

NO PRIORITY FOR ANTI-CORRUPTION ENFORCEMENT

“The present administration does not give priority to fighting corruption. The fight against drugs has been a
main priority, leaving many other issues behind. Although some topics covered in the OECD Convention review
process - like anti-money laundering and creating better witness and whistleblower protection programmes -
are included in the strategies for the fight against drug dealers, there has not been much improvement in those
areas.” (Lucia Cortes, Tl Mexico expert)

Access to information about cases and investigations: There is access to statistics, but not so for case details.
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ACCESS TO PUBLIC INFORMATION IN MEXICO

Access to information is a right guaranteed by Article 6 of the Mexican Constitution, and federal implementing
legislation was passed in 2002. Article 33 of this law states that the Federal Institute of Access to Public
Information (IFAI) is in charge of promoting this right and resolving access to information requests. To facilitate
the process, IFAl has created a system called INFOMEX, which has been adopted by the federal government, the
judicial power and several state governments. Any individual or legal person can make a request via INFOMEX,
and that agency then has 20 days to give an official response. If the official response is unsatisfactory, it is
possible to file a petition of review.

To obtain the number of foreign bribery cases, Transparencia Mexicana accessed the Ministry of Public
Administration's registry of suppliers that have been sanctioned and cannot participate in bidding processes for
different reasons. In addition, Transparencia Mexicana made an official request for information to the Attorney
General's Office about the number of foreign bribery cases and was informed that there were none. However,
government institutions do not consider it mandatory to reveal case details. In connection with the anti-
corruption policies of Bancomext, the official export credit agency, Transparencia Mexicana made an official
request for information to the agency for documents and Bancomext replied with the information requested.

Requirements of export credit agencies: Companies are required to make a no-bribery commitment when signing
a contract with Bancomext (Banco Nacional de Comercio Exterior) but there are no other anti-bribery requirements
at Bancomext or other export credit agencies. There are no requirements for companies to demonstrate efforts to
prevent bribery when applying for a credit.

Facilitation payments: Facilitation payments are prohibited by law, since there are no exceptions to the offence of
bribery of foreign public officials in the Mexican Federal Penal Code.

Recent developments: There have been a few low-impact developments. There have been some legislative modifi-
cations for whistleblower protection in drug-related crimes that may help produce protection for bribery cases, but
this has not yet occurred. Both the Ministry of Public Administration and Ministry for Public Security have included in
their plans of action for the current administration (2006-12) strategies and actions to develop better whistleblower
protections programmes. However, the efforts have not materialised into anything concrete.

Recommendations: Increase the coordination among all levels of government. Develop an information system that
concentrates all available information regarding the enforcement of the international anti-corruption conventions
that Mexico has ratified and make it accessible to the public.

THE NETHERLANDS

MODERATE ENFORCEMENT: Seven cases; number of investigations unknown.
Share of world exports is 3.6%.

Foreign bribery cases or investigations: Seven Oil-for-Food cases were settled out of court by the Dutch Public
Prosecutor's office in June 2008, with the companies paying a total of € 1.3 million. This included a fine of € 381,000
(US $600,000) imposed on a subsidiary of the Dutch company AkzoNobel N.V. in one case. The company also
entered a deferred prosecution agreement in the US in December 2007 and paid fines of about US $3 million,
including disgorged profits. 157 There are no reports about investigations of Trafigura (Beheer B.V.) and Saybolt
International Group B.V., which were named in the Volcker Report on the Oil-for-Food scandal. '8 Trafigura is
a trading firm specialising in raw materials that is reportedly registered for tax purposes in Amsterdam, with its
headquarters in Lucerne, Switzerland, and its operational headquarters in London. A Dutch investigation of Trafigura
was reportedly started in January 2007 by the Public Prosecutor's Office concerning an alleged payment of US $31
million by the company in Jamaica to an entity known as CCOC Association allegedly connected to a government
official or party. 1%

In other jurisdictions, Trafigura was named in a criminal investigation and civil proceeding in South Africa in 200160
and entered an Oil-for-Food settlement in the US. 1" Saybolt and a vice president of its US subsidiary were fined and
sentenced in connection with a 1998 FCPA case in the US concerning alleged bribery in Panama. An FCPA case in the
US, settled in December 2008, involved charges of violations in connection with the UN Oil-for-Food Programme by
an Italian company Fiat and its Dutch subsidiary CNH Global N.V.. '82 In July 2010 the Italian company ENI and its
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former Dutch subsidiary Snamprogetti Netherlands B.V. entered a settlement in the US involving payment of US
$365 million in fines in connection with the TSKJ joint venture in Nigeria. '6° (See also Section 4, “Cases")

Domestic bribery by foreign companies: No known cases and one serious allegation in connection with the Bistrong
case, which was initiated in 2010. According to the allegations, in oraround June 2001 an employee of UK-headquartered
Armor Holdings (acquired by BAE Systems in 2007) paid US $15,000 through an intermediary to a Dutch officer of
the National Police Services Agency (KLPD) for help in winning a tender for the supply of pepper spray to the KLPD. The
Dutch officer has not yet been prosecuted. The KLPD has reportedly said that it is investigating the case.'®*

Inadequacies in legal framework: The OECD Working Group on Bribery in its OECD Phase 2 Follow-up Report on
the Netherlands of December 2008 noted concerns that monetary sanctions for legal persons were too low. '6°
The report also noted that the OECD Convention still had not been ratified by the autonomous territories of Aruba
and the Netherlands Antilles. The 2006 report found that this could limit jurisdiction of the Netherlands based on
nationality jurisdiction and hamper mutual legal assistance.

Inadequacies in enforcement system: There are some inadequacies but these do not appear to be responsible for
the lack of enforcement. There is a lack of adequate whistleblower protection in the public and private sectors.
Further, the National Police Internal Investigations Department (Rijksrecherche), which currently is designated as the
specialised organisation for investigating foreign bribery, might not be the best choice for the job. This department is
specialised in investigating integrity breaches within the government, public services and the police, and therefore
focuses on passive corruption. Investigating foreign bribery requires financial investigation within companies.
Other parts of Dutch law enforcement might be better equipped for this work. At least an improved cooperation
between investigation services would be desirable. Until recently, priorities in crime fighting did not include fighting
international corruption, although this may be changing due to OECD pressure. However, even now there are still no
visible results.

Access to information about cases and investigations: The number of cases is not easy to access. There is no
publicly accessible official record of numbers of criminal investigations. And in the non-accessible record-keeping
that is being kept and is gradually improving, foreign bribery cases were not until recently separately recorded.
Concerning cases that are brought a selection of court decisions is published online, after deleting the names of the
parties involved. Information on case details is not accessible. Under the Dutch legal system there is a rule of secrecy
for cases that are under investigation, but not yet brought before a judge. Even once a case is brought, names and
addresses of suspects, victims and witnesses are kept secret at all times, although some case details may be made
available.

Requirements of export credit agencies: A no-bribery commitment is required by Atradius Dutch State Business
(DSB) N.V., the exclusive state insurance facility, in application forms and this extends to conduct by an agent or
business partner. Anti-bribery compliance programmes are required. No reporting of payments to agents is required.
Under certain circumstances Atradius DSB will perform an ‘enhanced due diligence’ This includes a check on whether
the applicant has taken sufficient internal measures and preventive measures (which also means an anti-corruption
management control system). 166

Facilitation payments: The Penal code does not exclude facilitation payments from the offence of bribery, but in
the official instructions for public prosecutors facilitation payments are excluded. '’ These instructions can be seen
as a law because they are published, but they are not as strict as the penal code and are composed by the public
prosecution office itself.

Recent developments: As a result of the Second Round Evaluation by GRECO in 2005, a bill was passed in 2009,
entering into force in April 2010, that introduces a new criminal sanction for active bribery of foreign and domestic
public officials and judges. Bribe-payers who bribe in the exercise of their profession can now be disqualified from
that profession by a criminal conviction. Also, the maximum fine for one kind of active bribery of a public official has
been raised. Further, an inaccuracy in the provisions regulating Dutch jurisdiction over foreign bribery was corrected.
A new single regulation on the reporting of wrongdoing was introduced for all central government bodies, including
provisions on protection of reporting persons. "% This replaces a patchwork of different requlations. In 2009 the
central government started planning for an ‘information and referral point' for whistleblowers. The institution
will probably not itself provide protection to whistleblowers, but will provide information and will refer potential
whistleblowers to people or institutions that can help. As for the Netherlands Antilles and Aruba, they still have not
ratified the OECD Convention but are in the process of doing so.

Recommendations: Establish a special organisation to detect bribery working closely with the tax authorities.
Introduce better whistleblower protection. Undertake more proactive investigation, with more follow-up action,
which could involve reviving a project to that end that was started in 2004 but closed down in 2007. Make more use
of existing means for detecting crimes. Invest in more effective mutual legal assistance.
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NEW ZEALAND

LITTLE OR NO ENFORCEMENT: No cases. Some investigations. Share of world exports is 0.2%.

Foreign bribery cases or investigations: It appears that at least one investigation was started in 2009, which may
have had a foreign corruption element to it. There were media reports that in January 2010 New Zealand police were
interviewing people linked to SP Trading Ltd, an alleged shell company, in connection with the sale of 35 tons of
North Korean explosives and anti-aircraft missiles to Iran. This investigation, which appears to relate to sanctions-
busting rather than foreign bribery, began after Thai police seized a cargo plane in December 2009 chartered by the
New Zealand shell company. '8 The aircraft was reportedly carrying explosives, rocket grenades and anti-aircraft
missiles. There were indications in January 2010 that US authorities planned to indict the New Zealand company,
but to date this has not occurred. No action has been taken against the company in New Zealand. A second matter
relates to a multi-jurisdictional investigation of alleged bribes in Russia by senior managers of Hewlett Packard'”®
(see Section 4, “Cases"). New Zealand authorities received a request for mutual assistance from Germany in this
investigation following reports that a New Zealand shell company may have been used to set up false invoices that
assisted in concealing an alleged bribe payment. ! To date no charges have been laid. The foregoing two allegations
have prompted a nationwide review of the operation and registration of shell companies in New Zealand.

As reported in previous years there have also been media reports of suspected foreign corruption, involving Radiola
Aerospace 72 and other New Zealand companies, including in relation to the UN Qil-for-Food Programme, and it
appears every reported case has been investigated by either the New Zealand Police or the Serious Fraud Office. In
2008 it was reported that the authorities had dropped their investigation of the New Zealand Dairy Board (now
known as Fonterra Co-operative Group Limited), which, in connection with the UN Oil-for-Food Programme,
reportedly sent massive quantities of milk powder to be repackaged for Iraq by a Vietnamese syndicate. 73

Domestic bribery by foreign companies: No known cases.

Inadequacies in legal framework: There are several inadequacies. New Zealand's foreign bribery provisions are
very simple and far less thorough than overseas examples such as the US FCPA or the new UK Bribery statute. Draft
proposals for legislative change have existed for some time now, although there is no indication as to when they will
be progressed. The OECD Working Group on Bribery in its Phase 2 Follow-up Report on New Zealand of March 2009
expressed serious concern that New Zealand had not rectified the New Zealand law on the liability of legal persons
to bring it in line with Article 2 of the OECD Convention. '7# They also found that New Zealand had not addressed
the issue of sanctions against legal persons for foreign bribery other than in a proposed bill applying generally to
confiscation. The report also noted that New Zealand had not removed the requirement of Attorney-General consent
for the prosecution of foreign bribery and has not amended the Solicitor-General's Guidelines to require that the
factors identified in Article 5 of the Convention be excluded from consideration with respect to the investigation and
prosecution of foreign bribery cases.

Inadequacies in enforcement system: The main inadequacies are limited resources allocated specifically to foreign
corruption; lack of a coordinating agency; and the historical position that no government agency has made foreign
corruption investigations and prosecutions a priority. There is also inadequate awareness-raising about the foreign
bribery offence. The OECD Phase 2 Follow-up Report of March 2009 expressed serious concern that New Zealand had
not taken steps to allow the exchange of information between the tax authorities and prosecutors in foreign bribery
cases. It also highlighted that the division of jurisdiction between the Serious Fraud Office (SFO) and Organised
and Financial Crime Agency of New Zealand (OFCANZ, a division of the police) with regard to foreign bribery cases
remains uncertain.

Access to information about cases and investigations: Numbers and details of cases are not accessible. There is
media coverage regarding the high profile cases mentioned above, but it appears that smaller investigations may not
be publicised. The Serious Fraud Office and Ministry of Justice are willing to provide limited information regarding
the number and detail of cases, if the information is being used for a proper purpose. However, in general there is
little information available.

Requirements of export credit agencies: A no-bribery commitment is required and extends to conduct by an
agent or business partner. Companies are not required to demonstrate they have effective anti-bribery compliance
programmes. However, it is encouraged by the New Zealand Export Credit Office. There is no requirement for
reporting of payments to agents.

Facilitation payments: These payments are neither prohibited by law nor in practice. Recent Tl research has
shown that only 18 per cent of New Zealand's listed companies have restrictions or prohibitions with respect
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to facilitation payments. Whilst additional companies refuse to make them in practice, it would appear they
nevertheless remain in a large number of cases.

Recent developments: New Zealand has been focused for some time on the passage of the Anti-Money Laundering
and Countering Financing of Terrorism Act 2009 to conform to FATF requirements. This will provide statutory tools
which will assist the detection of foreign corruption and will free up government to focus on other white-collar
crime priorities, one of which is likely to be foreign corruption. Previous indications that the foreign corruption
legislation in New Zealand will be strengthened have yet to be followed through by central government. The recent
formation of the OFCANZ supplements the work of the SFO. However, at this stage no agency clearly assumes overall
responsibility for foreign corruption investigations; it is shared between the police (which includes OFCANZ) and
the SFO. The SFO's new Chief Executive Director has made significant organisational changes to the office and has
publicly stated that investigating and prosecuting foreign corruption will be one of the two principal goals of the
office moving forward, which is an encouraging sign in terms of commitment to the issue.

Recommendations: The government should make a clear and public statement that foreign corruption is a priority
and publicly direct that the lead agency in the area (which is understood to be the SFO) has the government's full
support to make investigations a priority. This should be supported with the allocation of additional funding if
required by the SFO.

NORWAY

ACTIVE ENFORCEMENT: Five cases, one major pending. One investigation. Share of world exports is 1.0%.

Foreign bribery cases or investigations: The pending case involves Norconsult AS, the largest consulting company
in Norway, concerning alleged bribery in connection with a water project in Tanzania. Norconsult was fined NOK 4
million by Okokrim in November 2009 but the company has refused to accept the fine and a trial is scheduled for
the second half of 2010. A major case concluded in 2004 concerned allegations of bribery against Statoil ASA in
connection with a contract with the Iranian government to develop a major oil and gas field. The company paid
a fine of € 2.4 million. A related case was also brought in the US leading to a fine of US $10.5 million (US $7.5
million after deducting the Swedish fine). A further concluded case related to bribery of a Swedish public official
by three Norwegian individuals and sentence was handed down in 2005. ' Also in 2005 Okokrim was reported
to be investigating a case involving alleged corrupt practices by SINTEF Petroleumforskning in connection with
a contract with Iran. "¢ The trade union Nopef reportedly raised the corruption complaint. The reports reference
a payment to a company in the British Virgin Islands. SINTEF reportedly said that it had cancelled the deals in
2003 after investigating their propriety. Another Okokrim investigation reportedly concerned alleged bribery in
connection with a contract for the construction of the Bujagali power plant in Uganda. A consortium led by the
Norwegian company Veidekke was awarded the construction contract in 2000 but in July 2002 it was allegedly
discovered that Veidekkes English subsidiary had bribed the Ugandan Minister of Energy with US $10,000in 1999. 77
This led the World Bank Executive Board to suspend approval of the project, and Veidekke pulled out. The Okokrim
investigation was dismissed in 2003.

In October 2008 StatoilHydro released an independent report claiming that Hydro ASA had made improper
payments to secure oilfields in Libya in 2000-01. Additionally, Scancem International ANS reportedly brought a
civil action in 2007 alleging misappropriation of bribe funds by an employee. 78 In other jurisdictions there were
news reports of an investigation in Peru concerning the auction of oil concessions by state-owned PeruPetro that
was suspended in 2009 following the release in late 2008 of a series of taped telephone conversations discussing
alleged bribes to favour the Norwegian firm Discover Petroleum. The scandal, in which people close to the governing
APRA party were also implicated, led to the resignation of President Alan Garcia's entire Cabinet. Most of the people
implicated in the tapes lost their positions. The matter is reportedly still under investigation. 179

Domestic bribery by foreign companies: One case involved bribery of public officials of the National Employment
Service in Norway by a company established in Finland for the award of a contract for language training. '8 In
another case Okokrim brought bribery charges in 2008 against two employees of Siemens AS, a subsidiary of the
German company Siemens, and 12 Norwegian military officers in connection with allegations that members of
the armed forces had accepted bribes in the form of gifts, expensive dinners and luxurious golfing trips. '8! The
Norwegian national telecommunications operator in 2008 barred the Chinese company ZTE Corporation from
participating in tenders for six months due to breaches of Telenor's code of conduct. '8?
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Inadequacies in legal framework: There are no major inadequacies. However, any criminal proceeding against
companies or their subsidiaries may easily be hindered by the company continuing the business by the very same
owner, supervisors and employees but changing the company name and company number. There is no provision for
gross or aggravated trading in influence in the Norwegian penal code. Experience shows, however, that cases of
gross corruption are not suitable to be adjudicated on appeal by a panel of only laymen as is currently done.

Inadequacies in enforcement system:The major challenge for the Norwegian police seems to be the lack of resources
and skilled investigators and prosecutors to investigate and prosecute complex cases of corruption, including foreign
bribery cases. There is lack of protection of whistleblowers coming forward with information in criminal cases. The
control authority in Norway does not seem to have a practice on how to handle whistleblowers or protect them from
reprisals, and there is no transparency in follow-up efforts in such cases. Public authorities and private businesses
do not have any obligation to report or follow up on whistleblowing cases. The rules and regulations for mutual legal
assistance outside Norway are too bureaucratic and complex for corruption cases to be investigated efficiently.
Information sharing on possible foreign bribery cases seems to be ineffective and based too much on personal
contacts between senior investigators or prosecutors.

Access to information about cases and investigations: Norway publishes statistics on criminal offences reported,
including financial crime, offences investigated, sanctions and imprisonments. However, there are no statistics
available on foreign bribery cases and access to information about numbers of prosecutions and investigations are
insufficient. As to case details, all judgments and sentences are public. Those of the Supreme Court, some courts of
appeal and some district courts are available on the website www.lovdata.no, but this requires a paid subscription.
Other judgments and sentences can be obtained by contacting the court that pronounces the judgment. The only
information source on pending investigations and cases is media reports.

Requirements of export credit agencies: A no-bribery commitment is required that extends to conduct by agent or
business partner, provided the company is aware of, or should have been aware of, the business partners' violation
of the relevant penal code section. Companies applying are required to state they have not acted and will not act in
violation of the prohibition in the Norwegian penal code section 276a to 176¢, which applies to corrupt actions and
trading in influence in the public and private sector. Companies are required to demonstrate an effective anti-bribery
compliance programme. The export credit agency GIEK does not check the accuracy of the self-declaration made by
companies unless there is reason to do so. The companies are also required to state the name and contact details of
the agent and the agent's assignment on behalf of the company.

Facilitation payments: These are prohibited under act no. 79 of 4 July 2003 amending the penal code §276a,
provided that payment is regarded as an ‘undue' advantage. However, the preparatory work states that some
payments cannot be characterised as ‘undue’, e.g. if the payment is made in a situation of extortion such as where a
person is forced to pay a small sum in order to get his passport back or get permission to leave the country. It is not
possible to provide an answer as to how they are treated in practice. There have been no cases in Norway regarding
facilitation payments.

Recent developments: One case of gross domestic corruption was brought to the court of appeal in 2010. This was
the first case of corruption ever to be brought to the appeal court for the jury (panel of only laypersons) and provided
lessons about the difficulty of conducting criminal proceeding in complex cases of foreign bribery. The findings of
the GRECO Third Evaluation Round Report on Norway of February 2009 should be considered also in connection to
foreign bribery.

Recommendations: Protect whistleblowers and demand transparency of actions taken based on information
from whistleblowers. Change the process of appeal in corruption cases. Strengthen the resources and training of
investigators and prosecutors fighting corruption.

POLAND

LITTLE OR NO ENFORCEMENT: No cases or investigations. Share of world exports is 1.1%.

Foreign bribery cases or investigations: No pending or concluded cases and no investigations.

Domestic bribery by foreign companies: In connection with an investigation of Alstom, the first Polish-Swiss
criminal investigation team in history was formed in October 2009 as a result of an agreement between the Polish
Justice Ministry and the Swiss Prosecutor's Office. The team, which was formed following discovery by the Swiss
authorities of suspicious Polish accounts, consists of investigators from the Central Anti-Corruption Bureau (CBA)
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and Federal Criminal Police in Bern. It is investigating alleged corruption in a € 105 million contract award made
by Warsaw Metro Projekt, the capital's transportation authority, to purchase Alstom subway cars. The suspected
bribery allegedly took place between 1998 and 2002. '8 In January 2010 the Polish Central Anti-Corruption Bureau
arrested the former director general of Metro Projekt on charges of fixing the results of the tender in Alstom's
favour. Following a mutual legal assistance request from Poland, Spanish officials arrested a consultant in Spain in
March 2010 and other suspects have also been arrested in Switzerland. '8 In 2009 the ex-chairman of the Czech
coal company Tchas-Trade (purchased by French Eiffage Construction in January 2010) stood trial in Poland for
allegedly bribing the chairman of the Polish company Kompanii Weglowe regarding extension of a supply contract.
No recent information is available about the case. '8 There was a report in 2009 about the arrest of an employee
of Siemens Healthcare Poland on charges of alleged manipulation of a public tender by a hospital. ' In other
jurisdictions, the US Securities and Exchange Commission (SEC) complaint against Daimler of March 2010 alleged,
inter alia, bribery of a high-ranking government official to secure the sale of 30 trucks. '8’

Inadequacies in legal framework: There are several inadequacies. There is no criminal liability for corporations and
there are significant barriers to non-criminal sanctions against legal entities due to the low cap on fines in the Law
on Liability of Collective Entities (i.e. 10 per cent of the ‘revenue’ generated in the tax year when the offence was
committed) which could potentially prevent adequate sanctions. This law also includes a requirement that a natural
person be finally and validly convicted as a prerequisite to proceeding against a collective entity. Additionally, there is
an impunity provision that allows offenders to escape prosecution by notifying authorities of the offence and under
the Polish legal system many public office-holders including parliamentarians enjoy immunity from prosecution.

Inadequacies in enforcement system: There are some inadequacies. Until recently, these included the fact that
the office of the Prosecutor General was occupied by the Minister of Justice, a political office-holder and thus not
independent. However, in a recent development, the Prosecutor General has been separated from the Ministry of
Justice. Polish public officials are not always aware of their obligation to report foreign bribery to law enforcement
officials and the accounting and auditing professions are not always informed about their obligation to report
suspicions to the appropriate bodies. Moreover, there is insufficient proactive effort by law enforcement to use a
range of sources for detection purposes. Though improving, whistleblower protection is still not strong enough and
there is a lack of awareness-raising in the private sector about the foreign bribery prohibition.

Access to information about cases and investigations: Numbers and details of cases are accessible.

Requirements of export credit agencies: A no-bribery commitment is required and extends to conduct by an agent
or business partner. Companies are not required to have an effective anti-bribery compliance programme. They are,
however, required to report on compensation for agents. Recommendations for foreign bribery prevention measures
are being implemented by the Export Credit Support Organization in Poland.

Facilitation payments: Prohibited by law.

Recent developments: The separation of the Prosecutor General from the Ministry of Justice is a major development.
The trainings recommended by the OECD Working Group in their 2007 report on Poland are in progress. The Ministry of
Finance is collaborating with auditors’ associations to increase knowledge flow on the Convention and has prepared
an act that would oblige auditors to report indications of a possible illegal act of foreign bribery to law enforcement
authorities. The General Inspector of Financial Information has taken steps to improve the flow of information and
feedback to obligated institutions on the use of suspicious transaction reports by the authorities, with the view to
further strengthening the anti-money laundering reporting system, such as sending feedback to reports of obliged
institutions and leaving information in after-the-control recommendations

Recommendations: Address the deficiencies outlined above. In particular, introduce criminal liability for legal
entities and adequate sanctions.

PORTUGAL

LITTLE OR NO ENFORCEMENT: Five convictions reported to the OECD. Share of world exports is 0.4%.

Foreign bribery cases or investigations: There is hitherto no public information on cases and investigations except
for published information provided by Portugal to the OECD indicating five foreign bribery convictions. ¥ No
information about these cases is available.

Domestic bribery by foreign companies: At least one prosecution and two known investigations. The prosecution
relates to alleged malfeasance in a public hospital's procurement of € 1.2 million in medical equipment from an
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Australian company via its Portuguese distributor and its Swiss subsidiary. Doctors at the hospital who were part
of the decision-making jury were offered leisure trips with their families in 2003 and 2004. In October 2009 seven
actors were indicted, including three medical doctors and two managers of the Australian company, one of them
Swiss. '8 There have also been media reports about an investigation triggered by an anonymous complaint, involving
Freeport, a major UK property development company (a subsidiary of the Carlyle Group since 2007) in connection
with the licence it obtained in 2002 to build a shopping centre. The investigation reportedly has been extended by
the Public Ministry until June 2010 under cloak of judicial secrecy'® (see Section 4, “Cases” on Freeport).

The Portuguese investigation of the 'Submarines Affair' continues, in which the German Submarine Consortium
and the German company Ferrostaal are suspected of having influenced the sale of two Thyssen-Krupp-built
submarines to the Portuguese Navy in 2004 for € 1 billion, inter alia, through contributions to the political party
of the defence minister. ' There are new developments in the German investigation of Ferrostaal and in April
2010 Portuguese authorities investigating the case reportedly uncovered an alleged commission invoice for € 30
million." The invoice was found at Espirito Santo Group company ESCOM, which the Public Ministry reportedly
suspects may have been used as a bogus consultancy firm to pay millions of euros in bribes to crooked Portuguese
officials (see also report on Germany and Section 4, “Cases” on Ferrostaal).

Inadequacies in legal framework: A key inadequacy in the legal framework lies in the amount of separate laws
dealing with corruption-related issues, originating with a confusing web of intercepting articles that provide for
interpretation issues and a lack of easy-to-understand mechanisms that can ultimately lead to legal uncertainty.

Inadequacies in enforcement system: The main flaw is the lack of resources for the judiciary police to conduct
financial and other investigations. Other key reasons for unsuccessful enforcement are a lack of coordination
between investigating police organs and the Prosecutor's Office and a lack of specialised in-service training of
inspectors/investigators. There is also inadequate protection for whistleblowers and insufficient awareness-raising
about the foreign bribery prohibition. Authorities notice a slight improvement in mutual legal assistance due to
increasing harmonisation through European legal instruments, such as the European Arrest Warrant, the creation of
Joint Investigation Teams and the Schengen Agreement.

REASONS FOR LACK OF ENFORCEMENT

"“The reasons why the inadequacies and flaws in the Portuguese legal and enforcement systems have not yet
been addressed by the Portuguese government may be the lack of political interest in the enforcement of this
particular offence and, on the other hand, the influence played by certain key actors in the Portuguese economy."
(Luis de Sousa and David Marcéo, Tl experts in Portugal)

Access to information about cases and investigations: The publicly available information continues sometimes
to be incomplete, mostly due to the large number of units responsible for collecting and treating corruption-related
information. Furthermore, criminal proceedings are kept confidential during investigations.

Requirements of export credit agencies: COSEC is the main state ECA in Portugal and includes an anti-bribery
statement in application forms, which must be subscribed both by banks and/or exporters. This commitment extends
to any person acting on behalf of the exporter/bank, whether an agent or a business partner. However, companies
are usually not required to demonstrate they have an effective anti-bribery compliance programme. This is because
it is considered is too ‘burdensome’ for companies, mostly small and medium-sized enterprises (SMEs), although
the difficulties faced by SMEs were not specified. Only if there has been a court conviction or other equivalent
administrative sanction for violation of laws against bribery will COSEC demand some additional verification on
compliance programmes from its applicants, although this has never occurred. On the compensation of agents,
applicants are required to provide information about the percentage of commission fees paid. If these commission
fees seem to be excessive in respect of the services rendered or sector of activity, additional requests for information
(enhanced due diligence) are addressed to the applicant to clarify this issue, which may even lead to a refusal to
cover these amounts. In case of bribery, COSEC will inform authorities of the issue, invalidate its coverage, seek to
recover already paid claims and deny access to official credit support for a specified period of time.

Facilitation payments: Such payments are forbidden in Portugal as they are covered by the general provisions on
domestic corruption offences. 9 This does not mean, however, that these kinds of payments are challenged by
law enforcers in practice. There is an underlying social adequacy criteria, which allows common social practices
(disregarding the value of the offering, as the social adequacy may depend on context). Facilitation payments, in the
form of gifts and hospitality, are a common feature of Portuguese business culture.

Recent developments: Two new laws were passed in 2009 relating to the principle of mutual recognition of judicial
orders and immediate execution of judicial decisions, such as decisions to freeze property or evidence, or confiscate
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criminal proceeds. '°* These result from the previous successful implementation of the European arrest warrant
(EAW) and other international harmonisation efforts. None of these instruments has had any practical application
as of yet. This means that recognition of decisions can be quicker, as the dual criminality of the acts does not need to
be verified. This in turn helps with prescription periods (statutes of limitations). On the role of export credit agencies,
recent legislation replaced the former Financial Guarantees Council (FGC) with the Export and Investment Financial
Guarantees Board (CGFEI), which has implications for oversight and decision-making in this area.

Recommendations: Rethink corruption-related legal provisions, their content and their interaction with general
crime-related provisions. Assure the independence of judicial authorities and police bodies. Improve financial
investigation and other types of analysis through strengthening the information treatment system and diversifying
investigation teams. Provide criminal police bodies with the necessary means and resources to prevent corruption-
related proceedings from dragging out over long periods of time. Ensure better protection for whistleblowers. Do
more to raise awareness about the foreign bribery prohibition.

SLOVAK REPUBLIC

LITTLE OR NO ENFORCEMENT: No cases and one investigation. Share of world exports is 0.4%.

Foreign bribery cases or investigations: The Anti-Corruption Unit of the Slovak Police is reportedly conducting a
major investigation, begun in 2009, on the basis of instructions from the Special Prosecutor's Office. It concerns
allegations that the companies Istrokapital and JE&T arranged for favours, gifts and millions of dollars in loans
for the premier of the Turks and Caicos, a British Overseas Territory. 1% The quid pro quo was allegedly a below-
market-price lease and sale of land for the purpose of constructing a golf course/luxury resort. % A € 400 million
investment was reportedly planned. The Czech bank J&T Banka is claimed to have provided loans and credit
cards. "% The scandal led to an inquiry by the Foreign Affairs Committee of the UK Parliament and a Home Office
Commission of Inquiry; to the resignation of the Turks & Caicos Premier; and to the partial suspension of the
Territory's Constitution and assumption of direct rule of the Territory by Britain. At the end of April 2010, the first
legal action was filed by the Special Investigative Prosecuting Team set up in the Turks and Caicos islands with a
writ naming three property development companies seeking damages and rescinding of the property development
agreements and leases. 98

Domestic bribery by foreign companies: There is no official information available. Slovakian authorities have
reportedly been investigating allegations about the Interblue Group, a private Czech-owned company, in con-
nection with its purchase of Slovakia's excess carbon dioxide emissions quotas (and options for additional quotas)
in late 2008 at well below market price following negotiations with previous Slovak environment ministers. %
According to media reports, the Interblue Group reportedly resold the quotas to four Japanese companies at a
profit of € 45 million. According to Slovak authorities they are not investigating bribery but rather misuse of power,
money laundering and other offences. Interblue business agents allegedly include Slovak citizens with very close
connections to the Slovak government and Slovak National Party. The Swiss Federal Reporting Office for Money
Laundering is said to be investigating a suspicious transaction between Interblue and Crataegus Development, a firm
based in the tax haven of Belize, and has requested mutual legal assistance from Slovakia. 2°° The Swiss investigation
is also reportedly looking into suspected money laundering via the US, Switzerland, St. Kitts & Nevis, and possibly
other locations. 2% US and Swiss investigators reportedly flew to Bratislava in late 2009 to brief Slovak government
officials about their findings concerning the ownership structure and offshore bank details of individuals behind the
company, which is said to include Russian stakeholders.

Inadequacies in legal framework: Their most significant inadequacies are the lack of criminal liability for
corporations up until June 2010 (see Recent developments below) and failure to hold companies responsible for
subsidiaries, joint ventures and/or agents. Although Slovakia approved a law (from 1 September 2009) abolishing
the defence of "effective regret" in foreign bribery cases the defence remains available for domestic bribery and a
defined group of foreign officials (international judges, foreign MPs etc).

Inadequacies in enforcement system: There are inadequacies in complaints mechanisms and whistleblower
protection. Concerning whistleblower protection, current legislation (labour law) does not provide for anonymous
disclosure and ensure protection of the identity of the whistleblower, nor does it ensure protection of whistleblowers
against retribution and in other respects. There is a need for external reporting channels and statistics about
whistleblower cases, and there should be financial rewards to whistleblowers who disclose illicit practices.

Access to information about cases and investigations: Information on number and details of cases is accessible.
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Requirements of export credit agencies: Companies are required to make no-bribery commitments, which extend
to conduct by an agent or business partner. They are not required to have anti-bribery compliance programme nor to
report on agent's compensation

Facilitation payments: Prohibited by law.

Recent developments: New legislation in 2009 (Act No. 576/2009 Coll) regarding the offence of bribery amended
300/2005 Coll. Criminal Code. A May 2010 amendment to the Penal Code (amendment No. 224/2010 Coll.) allows for
the imposition of protective measures on legal persons in the form of seizure of property or confiscation of money for
certain criminal offences. However, despite these developments it appears that the government's interest in tackling
corruption is decreasing.

Recommendations: Address weaknesses in the legal system and the system for reporting complaints and
whistleblower protection. Provide guidelines, instructions and training to tax examiners on detecting foreign
bribery during tax audits. Ensure that accounting and auditing issues related to bribery are reqularly examined in
the context of the mandatory training requirements for auditors, including auditors of the Supreme Audit Office.
Enhance cooperation among law enforcement agencies involved in combating foreign bribery. Ensure adequate
staffing, training and resources for the Special Criminal Court, the Office of the Special Prosecutor and other
institutions responsible for countering corruption and bribery. Organise training programmes on foreign bribery
for the special judges and special prosecutors, including new recruits. Facilitate the legal possibilities of using legal
instruments such as agents, wire tapping and monitoring of persons in the fight against corruption. Facilitate a
system of administration of confiscated property that has been forfeited in favour of the state during a criminal
proceeding.

SLOVENIA

LITTLE OR NO ENFORCEMENT: No cases and two investigations in 2009. Share of world exports is 0.1%

Foreign bribery cases or investigations: Of the two investigations underway, one began in 2009. No investigations
were dropped nor did they lead to prosecutions. According to the media, one investigation concerned the Slovenian
company LEK, owned by the Sandoz division of the Swiss pharmaceutical company Novartis, for alleged bribery of
doctors in Slovenia, Serbia and Albania, with money and trips. 292 Bribery in Serbia allegedly took place in the form
of a € 10,000 payment to each of three medical oncology institutes in Belgrade for the inclusion of the medicine
‘Aredia’ in a so-called clinical protocol. The case is currently in pre-trial investigation under the jurisdiction of the
District Public Prosecutor's Office in Ljubljana.

Domestic bribery by foreign companies: One pending investigation concerns an allegedly improper procurement
by the Ministry of Defence of 135 armoured vehicles from the Finnish defence company Patria. 2°* The case began
with an inquiry by the Commission for the Prevention of Corruption in 2006 following a complaint by another bidder
on the tender.

Inadequacies in legal framework: There are a few inadequacies but not major ones. The Criminal Code does not
provide an autonomous definition of the term 'foreign official’, but refers to the definition in the national law of the
state in which the person in question performs that function. The defence of 'effective regret’ is still available as a
basis for not imposing punishment, and to establish corporate liability it is necessary to establish a link between a
natural person and the legal person.

Inadequacies in enforcement system: There are several inadequacies. The October 2009 Phase 2 Follow-up Report on
Slovenia of the OECD Working Group on Bribery noted government efforts to strengthen the independence of police
investigations but considered at the time of the report that more could be done. 2°4 Other inadequacies include lack
of coordination between investigation and prosecution; lack of resources and training for prosecutors; and lack of
adequate whistleblower protection in practice. In addition court delays pose a potential obstacle to enforcement,
as do problems with mutual legal assistance, including low quality of responses and delays by financial institutions.
With respect to accounting and auditing requirements, Slovenian auditors do not conduct a sufficiently focused
and in-depth assessment of fraud and bribery issues when a company engages in a substantial amount of business
abroad. Internal controls, standards, monitoring bodies, etc. are not very strong or efficient.

Access to information about cases and investigations: No adequate statistics are available and there is no access
to information about cases and investigations because of the protection of personal data and classified information
and to protect the investigation underway.
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ACCESSING INFORMATION IN SLOVENIA

There is an Access to Public Information Act in Slovenia, “°> and the Tl experts in Slovenia sent a written request
for data to the Prosecutor's Office, which is obliged to respond within 20 days from the date of the request.
However, after 20 days the experts had received no response, nor even a refusal. The Tl experts are preparing a
complaint regarding passivity of the Prosecutor’s Office, which will be sent to the Information Commissioner.

205

Requirements of export credit agencies: The Slovenian Export and Development Bank (SID Bank), the export agency,
requires companies to make a no-bribery commitment and this extends to conduct by an agent or business partner,
including but not limited to joint ventures and consortium members. Companies are not required to demonstrate
they have effective anti-bribery compliance programmes because almost all Slovenian exporters that use medium-
to-long term export credits are small and medium-sized enterprises and complex compliance programmes are not
suitable for them. However, SID Bank encourages them to establish such programmes and promotes them via best
practice presentations and via benefits in the system for rating companies. Companies are required to report on
compensation for agents.

Facilitation payments: These are prohibited in law.

Recent developments: The Slovenian police was recently reorganised, with the creation as of 1 January 2010 of the
first National Bureau of Investigation, a specialised criminal investigation unit at the national level for detecting
and investigating serious criminal offences, especially economic and financial crime and corruption. Besides setting
up this body, the reorganisation also brought more coordination and cooperation between investigation and
prosecution and other competent bodies in Slovenia (e.g. tax office, Commission for the Prevention of Corruption).
The police have set up a new analytical office for the planned intelligence-led policing model. Additionally, the police
will try to establish a common database for all data and information gathered from competent bodies in Slovenia.
The Slovenian government devoted more money to the Commission for the Prevention of Corruption and appears
committed to adopting a new Law on Integrity in Public Sector, which has already been drafted, and which will
regulate lobbying, whistleblower protection, integrity plans, political party funding, etc. Slovenia adopted a new
Criminal Code in 2008, which implemented OECD and GRECO recommendations.

Recommendations: Expand the liability of companies implicated in crimes and ensure the law criminalises
bribery through intermediaries and bribery for acts not falling within the foreign official's reqular duties. Educate
employees in the tax office, prosecutors, judges and other state officials and stakeholders. Enhance the expertise
and resources available to police and prosecutors to fight complex economic crimes. Promote joint investigation
and exchange of information by anti-corruption and organised crime bodies. Improve the coordination and
implementation of anti-foreign bribery measures by the commission or any other independent body. Streamline
pre-trial procedures and reduce court delays. Work with companies to develop better strategies for preventing
and detecting foreign bribery.

SOUTH AFRICA

LITTLE OR NO ENFORCEMENT: No cases and four preliminary investigations.
Share of world exports is 0.5%.

Foreign bribery cases or investigations: There are many allegations of South African companies being involved
in foreign bribery, particularly in other African countries. There are four reported preliminary investigations, two
opened in December 2009 and two in February 2010.

Domestic bribery by foreign companies: Two cases that were brought as a result of investigations of South
Africa's 1999 US $5.5 billion arms deal were stricken from the court roll in 2009. They were brought by the
National Director of Public Prosecutions against then-Deputy President Zuma and Thint (Pty) Ltd, a subsidiary
of the French defence company Thales. 2 In an earlier related case brought in 2004, a former director of Thint
(Pty) and Thint Holding was convicted of corruption and sentenced to 15 years' imprisonment. 27 In February
2009 the South African public protector reportedly found that a former chairman of the electricity utility Eskom
had failed to manage a conflict of interest that arose when the utility awarded the R16 billion contract to
supply boilers for the Medupi power station to the Hitachi consortium. The consortium includes Hitachi Power
Africa in South Africa, a Hitachi subsidiary. 2°8 The African National Congress (ANC), through its investment
company, Chancellor House, is a 25 per cent shareholder in the consortium. An investigation by the South Africa
Parliamentary Accounts Committee begun in 2001 related to the South African government's multi-billion dollar
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arms purchase in 1999. Investigations of parts of the deal were also conducted in Germany and the UK. 2°° An
investigation of Sanip, a subsidiary of the Swedish company Saab was reported in January 2009.

BAE SYSTEMS CASE: DISCONTINUING A PRESERVATION ORDER

In 2008 there were media reports about an investigation by the National Prosecuting Authority (NPA) and the
now-defunct Directorate of Special Operations (or Scorpions) of allegations that the British arms manufacturer
BAE Systems paid £115 million in ‘commissions' to various agents in relation to a £1.5 billion arms deal in
South Africa in 1999, part of a large arms purchase that year. 2'° The allegations include claims that some of
the payments were made to a special advisor to the South African Defence Minister and that they were made to
secure for BAE Systems and Swedish Saab the award of a contract to supply BAE Systems trainer jets and Saab
Gripen fighter jets. 2" In that connection the South African Asset Forfeiture Unit was granted a ‘preservation
order' on 5 March 2010 by Judge Willem van der Merwe of the High Court in Pretoria, freezing £437,594 in the
account of a trust held by the special advisor in Liechtenstein's Bank Pasche - money that allegedly had come
from BAE Systems' agent. The case was scheduled to go back to court on 6 April 2010 but was abandoned two
weeks later on the recommendation of the new National Director of Public Prosecutions. In his statement on his
decision to abandon the preservation order against the special advisor, the National Director said the freezing
order could not be continued ‘as there is no evidence of criminal conduct’ 22

Inadequacies in legal framework: In its Phase 7 Report on South Africa of June 2008, the OECD Working Group
on Bribery expressed concerns about the liability of legal persons; sanctions for legal persons; the requirements
for territoriality jurisdiction; and the role in decisions to prosecute of ‘the economic impact of the offence on the

community’ 213

Inadequacies in enforcement system: The OECD Working Group on Bribery Phase 2 Report on South Africa of June/
July 2010 expressed 'serious concern’ about the lack of progress and proactivity by South African law enforce-
ment authorities in investigating foreign bribery allegations in light of publicly available information about such
allegations. 2'* The examiners also expressed concerns about the lack of awareness-raising and training initiatives
about foreign bribery, as well as about the scope and the effectiveness in practice of South African whistleblower
protection legislation. The OECD report expressed concerns about the adequacy of resources dedicated to
investigation and prosecution of foreign bribery and recommended specialised training. It also called on South Africa
to ensure the police and prosecutors are working together effectively. With respect to prosecutorial independence,
the Phase 2 report noted that the National Director of Public Prosecutions (NDPP) is nominated by the head of the
executive without any requirement for formal consultation and has the power to review the decision to prosecute
or not to prosecute in all cases. The examiners recommended that South Africa consider strengthening safequards
to ensure that the exercise of investigative or prosecutorial powers is not influenced by considerations of national
economic interest or other considerations prohibited by Article 5. A number of commentators have raised questions
about the independence of the National Prosecuting Authority. 2'® The report further recommended extension of
requirements for internal controls to additional companies. The Phase 2 examiners also expressed serious concerns
about delays in providing mutual legal assistance with regard to certain foreign bribery allegations.

Access to information about cases and investigations: If the case has gone to court there is reasonable access to
information, but there is no access to information about investigations.

Requirements of export credit agencies: There is no requirement of a no-bribery commitment by companies. There
is also no requirement to demonstrate that they have effective anti-bribery compliance programmes nor is reporting
of payments to agents required.

Facilitation payments: These are prohibited by law.

Recent developments: There are a few significant changes in the South African landscape, namely the new
Companies Act No. 71 of 2008, which has introduced the concept of personal liability for directors. Secondly, there is
the new Directorate for Priority Crime Investigations - the Hawks — which took over from the dismantled Scorpions.
Whereas the Scorpions reported to the National Prosecuting Authority (NPA), the new unit now reports to the police
(South African Police Service). It remains to be seen what they will undertake in terms of prosecuting priority crimes.
We will have to wait to see if they will prove to be successful, independent and impartial in their enforcement
activity.

Recommendations: The government should ensure the independence of the National Prosecuting Authority and
address the concerns raised by the OECD Working Group on Bribery. Business should take up the issue of foreign
bribery more seriously.
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SPAIN

MODERATE ENFORCEMENT: 11 cases, of which nine are pending and two have been concluded.
One investigation. Share of world exports is 2.2%.

Foreign bribery cases or investigations: Instalaciones Inabensa SA, a subsidiary of the Spanish conglomerate
Abengoa SA, was charged in 2008 with bribing the former president of Costa Rica to obtain a US $55 million
public contract to provide electricity to the city of San Jose. 2'® In the media, another Spanish electricity firm
Union Fenosa was also mentioned as a target of accusations of bribery in Costa Rica. 2'7 A case brought in
2002 concerned Banco Bilbao Vizcaya Argentaria (BBVA) and reported secret accounts allegedly used to make
political payoffs at home and abroad. 2'® In March 2005 the former president of BBVA was sentenced on charges
of false bookkeeping. In connection with the Swiss-Polish investigation of a case involving Alstom, the Spanish
police was requested in January 2010 to arrest a consultant on the basis of a European Arrest Warrant and, after
some delay, did so in March 2010. Polish Justice Minister Krzysztof Kwiatkowski reportedly requested assistance
from the Spanish investigating magistrate Baltasar Garzon. 2'% (See also report on Poland and report on Alstom in
Section 4, “Cases"). In other jurisdictions, there is a case against Telefonica in Argentina. There have been serious
allegations reported in the press in the past against the oil and gas company Repsol YPF, as well as against
Endesa and Indra. 22°

Domestic bribery by foreign companies: There was one case brought charging Siemens with bribery of members
of the Socialist Party in the 1990s, before the OECD Convention was enacted. It concluded with a conviction in
November 2008 (after 17 years of trial) when the Supreme Court sentenced to six months in prison the former finance
coordinator of the Socialist Party for false bookkeeping related to the alleged bribes of Siemens for the party. 2%'
Spanish law enforcement has devoted considerable resources in recent years to the fight against Russian and other
organised crime groups in Spain. There were three major operations producing arrests, in 2005/2006, 2008 and 2010,
with the Office of the Public Prosecutor against Corruption and Organised Crime playing a role in 2008 and 2010. 222
The 2010 operation led to the arrest of members of a Georgian organised crime group, in a coordinated six-country
action (Austria, France, Germany, Italy, Spain and Switzerland). 223

Inadequacies in legal framework: There are numerous inadequacies, but the new Penal Code of 9 June 2010
improved the legislation. It now includes an adequate definition of foreign bribery; it has introduced criminal liability
for corporations; and it has introduced improvements in sanctions, statutes of limitation and the responsibility of
high-level company officials. The deficiencies still include jurisdictional limitations and failure to hold companies
responsible for subsidiaries, joint ventures and/or agents. Furthermore, a suspect has to be informed at the initial
stage of an investigation about the alleged offences of bribery, which may enable that person to destroy evidence
or flee the jurisdiction. However, the new clarification of the competence of the Special Prosecutor's Office against
corruption provides that the initial investigations in serious foreign bribery cases can last one year (rather than six
months for investigations carried out by normal prosecutors). This extended period lessens the concern expressed in
different reports that the rule requiring that the suspect be informed during the initial investigation might interfere
with the effectiveness of the investigation.

Inadequacies in enforcement system: The many inadequacies include inadequate resources due to other priorities
the Public Prosecutor's Office is investigating almost 800 cases of domestic corruption. Whistleblower protection
is still weak even though there have been improvements and there is also a lack of public awareness-raising.
Accounting and auditing requirements are also inadequate. For example, contradictions remain in the law and in the
ICAC Technical Standards, notably on the breach of the duty of secrecy. Similarly, the procedures to follow in cases
of inaction after appropriate disclosure within the company have not been addressed. Mutual legal assistance is too
dilatory for investigations to be effective.

Access to information about cases and investigations: There is no adequate public access to information on
foreign bribery cases. Nor is there adequate access to information about domestic bribery by foreign companies.
There is some data, but no details about the cases.

Requirements of export credit agencies: Companies are now required to make a no-bribery commitment and this
commitment extends to conduct by an agent or business partner. The Spanish export credit agency recently adopted
a new anti-bribery policy and organised internal meetings to present the new policy to its staff. Exporters must now
declare that neither they nor anyone acting on their behalf have failed to comply with the Convention or any related
Spanish laws.

Facilitation payments: Facilitation payments are clearly prohibited in the new Penal Code art. 424.1.

Transparency International



Recent developments: In December 2006 the Spanish authorities undertook a major legislative initiative to imple-
ment 11 of the recommendations made to Spain by the OECD Working Group on Bribery, on the foreign bribery
offence, the liability of legal persons, the available sanctions and related statute of limitations, and on removing the
uncertainty concerning which courts are competent to hear foreign bribery cases. However, this initiative was aborted
with the dissolution of Parliament in January 2008. A new bill modifying Spanish Penal Code was sent to Parliament
in November 2009 and was enacted on 9 June 2010. There is also a new law against money laundering, Law 10/2010,
28 April 2010. Additionally, Spain has taken measures to enhance the institutional framework for the enforcement of
the foreign bribery offence. The Public Prosecutor's Office against Corruption and Organised Crime now has the power
to investigate and prosecute all significant foreign bribery cases without the intervention of the Prosecutor General
for a case-specific determination of the special significance criteria. That office has modified its Internet homepage
(www.fiscal.es), publishing and clarifying the effects of article 262 of the Law of Criminal Procedure, including the
possibility of anonymous complaints and pointing out the obligation to report crimes, on penalty of fines. (See also the
new export credit policy, above).

Recommendations: Implement soon the bill amending the Penal Code. Introduce training activities focusing on the
police, prosecutors and the judiciary, lawyers and the private sector to be developed once the amendments to the
Penal Code are adopted. Introduce measures to protect whistleblowers. The flow of information from the judiciary
to the authorities responsible for the administrative sanctions system should be improved. Improve the fight against
money laundering.

SWEDEN

MODERATE ENFORCEMENT: Two cases, with one pending and one concluded. Two investigations pending.
Share of world exports is 1.3%.

Foreign bribery cases or investigations: The concluded case involved two Swedish consultants found guilty in
2005 of bribing three World Bank officials and sentenced to one year and 18 months in prison, respectively. A major
prosecution was commenced in 2009 of three executives of Volvo Equipment International AB for breaching
UN sanctions in Iraq in connection with the UN Qil-for-Food programme. 224 The date of the trial has not yet been
determined. The two ongoing investigations also relate to suspected misconduct in connection with the UN Oil-for-
Food Programme. The media has also referenced an investigation of Scania managers relating to the Oil-for-Food
Programme. 225

Three investigations were dropped in 2009. One of these was a major criminal investigation begun in 2007 of
suspicions of bribery in the sale of JAS Saab Gripen jet-fighters to other countries. The Swedish Prosecutor's
Authority was quoted as saying that "BAE Systems, the UK-based defence and aerospace firm at the centre of the
investigation, made ‘large hidden payments' as a part of its efforts to sell the Gripen in the Czech Republic, Hungary,
and South Africa" 226 (See also country reports on Czech Republic, Hungary and South Africa). In closing that
investigation in June 2009, the prosecutor reportedly stated he was unable to prove that representatives of Sweden's
Saab AB and Gripen International had intentionally assisted alleged bribe payments by BAE Systems after July
2004. He noted that the statute of limitations had run out on any crimes committed before that date. 22’ There were
also media reports of alleged bribery by an Argentinian subsidiary of the Swedish construction company Skanska
in connection with a contract to build a pipeline. 222 A preliminary scoping by the Swedish prosecutor did not
lead to an investigation. However, Skanska Argentina is still under investigation in Argentina, where investigators
reportedly found evidence that in the course of two years Skanska Argentina paid over 118 false invoices to at least
23 shell companies. 229 (See also report on Argentina.) Concerning the same company, Skanska, Swedish police in
2004 conducted and dropped an investigation into allegations of possible bribes given by an employee of Skanska
related to the Bujagali Hydropower Project in Uganda. That same year, the Swedish National Economic Crimes
Bureau reportedly investigated charges of tax fraud by Ericsson employees in connection with allegations that
about US $408 million was paid to handlers to obtain orders for telecommunications systems in 1998 and 1999.
The investigation was supposedly triggered by a 2000 report from the Swiss bank UBS about a growing number of
accounts in Ericsson's name. 230

Swedish companies named in investigations or prosecutions in other jurisdictions currently or in the past include
ABB (US fines of about US $16 million); ' AstraZeneca (UK and US investigations); 232 Ericsson (Costa Rican and
Swiss investigations); 233 * 224 and Volvo and subsidiaries (several US cases concluded with settlements and fines,
including an Oil-for-Food-related settlement in 2008 with a fine of US $20 million). 23° In addition Saab has been

named in connection with a bribery investigation in South Korea but has denied any misconduct 2% and in the past
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has been named in investigations in the Czech Republic and South Africa. In February 2010, the furniture retailer
Ikea reportedly said that it had fired two executives in Russia for allowing a contractor to pay a bribe. 237

Domestic bribery by foreign companies: There is one investigation underway concerning bribery by a foreign
company in Sweden. Additionally, a case in 2003 involved alleged bribery by the Finnish company Wirtsila of a
Swedish shipping company employee in connection with sales of ship engines in 1999 and 2000. 2%8 There were media
reports that the UK company Rolls Royce was also alleged to have paid bribes to the same Swedish employee.?3?

Inadequacies in legal framework: There are several inadequacies including inadequate penal law provisions against
corporations bribing through subsidiaries, joint ventures and/or agents, and inadequate sanctions. The maximum
fine is SEK 10 million (about € 1 million). The Tl expert considers this is not a sufficient deterrent. The statute of
limitations is five years for bribery and 10 years for aggravated bribery. The GRECO Third Evaluation Round Report on
Sweden of February 2009 expressed concern that Sweden applies the jurisdictional principle of dual criminality for
foreign bribery offences and called on Sweden to consider abolishing this requirement. 240

Inadequaciesinenforcementsystem:Thereareinadequaciesspecificallywithregard toinadequate resources, training
of investigators, complaint mechanisms and whistleblower protection, as well as lack of public awareness-raising.

LACK OF PRIORITY FOR FOREIGN BRIBERY ENFORCEMENT

‘The impression is that the government does not attach sufficient importance to the shortages in the
implementation system specifically the shortage of competent investigators when needed:
(Thorsten Cars, Swedish Tl expert)

Access to information about cases and investigations: Access to numbers is possible and details of cases are
available as soon as a public prosecutor has decided to bring an indictment.

Requirements of export credit agencies: Companies are required to make a no-bribery commitment but this does
not extend to conduct by an agent or business. Companies are expected to report on compensation for agents but do
not need to demonstrate they have effective anti-bribery compliance programme.

Facilitation payments: Prohibited by law.

Recent developments: A new commission has been set up by the government for the purpose of revising the
legislation relating to corruption. The commission submitted its report (SOU 2010:38) in June 2010, including some,
but not all, of the reforms recommended by TI-Sweden under “Recommendations” below. The Chancellor of Justice
(the government's legal advisor or attorney) has initiated an examination of the investigative resources of the Anti-
Corruption Unit.

Recommendations: Introduce adequate penal law provisions against corporations bribing through subsidiaries, joint
ventures and/or agents. Introduce heavier fines for corporations and other legal entities (féretagsbot). Criminalise
trading in influence. Abolish the prerequisite of ‘dual criminality’, i.e. the requirement that the deed is punishable not
only in Sweden but also in the country where it is committed. Introduce an effective, specific law about protection
of whistleblowers. Provide a sufficient number of well-trained police investigators directly subordinate to the Anti-
Corruption Unit.

SWITZERLAND

ACTIVE ENFORCEMENT: 30 cases. Share of world exports is 1.6%.

Foreign bribery cases or investigations: Of the 30 cases, 12 were judicial investigations initiated in 2009. According
to a 2007 statement by the Office of the Attorney General, eight companies in Switzerland agreed to plead guilty and
pay penalties in relation to charges stemming from the UN Oil-for-Food Programme. 24! The Swiss also seized about
US $16 million in connection with Qil-for-Food cases. According to press reports, one of the investigations currently
underway involves the Swiss subsidiary of the French engineering company Alstom SA and was initiated in 2004,
following the accidental discovery through an audit of a private bank of documentation detailing money transfers
in other countries. Swiss authorities subsequently conducted raids in connection with the case and in 2008 arrested
a former private bank executive - in May 2010 the banker was formally charged with laundering and managing
corruption money for a 'French industrial group’, according to a reported statement of the Swiss Prosecutor's
Office.?*? Although the company was not identified in the statement, according to a media report federal pros-
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ecutor Lienhard Ochsner later said the charges related to transfers of CHF 9 million from Alstom into special bank
accounts. 243 The private banker was also charged with money laundering related to drug trafficking (see also Sec-
tion 4, 'Cases'). Swiss investigations in the past triggered the Siemens case in Germany and the Total case in
France, and assisted investigations in many other countries including the UK investigation of BAE Systems. 24+

In other jurisdictions, the Swiss-Swedish engineering company ABB has been named in an investigation in the
US and reportedly also in China (see Section 4, ‘Cases’). Another company, a US subsidiary of Panalpina World
Transport Holding Ltd, was reportedly under investigation in the US in 2008 for alleged FCPA violations in relation
to services provided in Kazakhstan, Nigeria and Saudi Arabia for a limited number of customers. In April 2010
Panalpina announced an expected settlement in the US with expected fines and other costs of CHF 120 million (US
$114 million). 24 The Swiss pharmaceutical company Novartis was reportedly under investigation in Slovenia 246
(See report on Slovenia). In India, the Indian Central Bureau of Investigation reportedly recommended in July 2010
that its defence ministry blacklist six companies, including the Swiss company Rheinmetall Air Defence (formerly
Oerlikon Contraves) in connection with alleged kickbacks to the director-general of the Indian Ordnance Factory
Board to gain favourable treatment. 247

Domestic bribery by foreign companies: No cases are known.

Inadequacies in legal framework: The main inadequacy is that the limit of CHF 5 million for fines for legal entities
is too low. The amount of the fine should rather be commensurate with the amount of profit derived from the corrupt
transaction which may be much higher.

Inadequacies in enforcement system: There are several inadequacies. One is the difficulty in coordinating federal
and cantonal policies. Another is that training offered in the fields of ethics, corruption and prevention for federal
and cantonal public officials is insufficient. There is also no legal requirement for public officials to report suspected
cases of corruption and no protection for those making such reports. While money laundering applies to the handling
of the proceeds of most acts of corruption, it does not apply to the granting of an advantage to a foreign official.
Accordingly, there are no reporting obligations for financial institutions in these cases. There is no obligation to
report 'slush funds' according to the Swiss Money Laundering Reporting Office.

CONFISCATION ISSUE: MOBUTU AND DUVALIER FUNDS

Two recent cases illustrate the difficulty in dealing with the proceeds of corruption without the cooperation of
the country where the corruption took place. The recent decision of the Swiss Federal Tribunal to allow the family
of Mobutu Sese Seko, former president of the Republic of Congo, to recover funds confiscated in Switzerland has
produced an unsatisfactory situation in the view of the TI-Switzerland expert. It based its decision on the fact
that there had not been any court judgment against Mobutu in the Republic of Congo, and that prosecution for
money laundering charges in Switzerland was no longer possible because the statute of limitations had run out.
The Congolese government refused to cooperate with efforts to return the Mobutu funds to them. The argument
that Mobutu and others constituted a criminal organisation, which would have allowed continued confiscation
of the funds, was rejected on the basis that any criminal organisation would have ceased to exist with the death
of Mobutu. 248

A similar situation arose with respect to the funds deposited in Switzerland by Francois Duvalier, former
president of Haiti. In that case, the Swiss Federal Tribunal invalidated a decision to return these funds to the
government of Haiti on the grounds that the statute of limitations had run out. In order to avoid the return of
these funds to the Duvalier family, the Swiss government maintained their confiscation. 24°

Access to information about cases and investigations: The number of cases is not accessible nor are details
available. The Federal Office of Statistics publishes annual data about the numbers of convictions, which includes
a heading for foreign bribery convictions under the Criminal Code. The information is limited to the number of
convictions recorded in the Swiss criminal registry and is published with a six-month lag time. A conviction is
recorded only once it is no longer appealable which may be several years after the conviction itself. Since 2010 the
Federal Office of Statistics also makes available a data bank with information on numbers of crimes registered by the
police and on indictments. 250 However, no information is provided on the parties involved, the specifics of the case
itself and the place or time when the act of corruption or alleged act of corruption occurred.

Requirements of export credit agencies: A no-bribery commitment is required and this extends to conduct of an
agent or business partner. No anti-bribery compliance programmes are required nor is it required to report payments
to agents.

Facilitation payments: There are specific provisions in the Criminal Code prohibiting the granting or accepting
of an advantage, including facilitation payments, with respect to domestic bribery but not with respect to the
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bribery of foreign officials. In practice the prohibition of facilitation payments is rather strictly observed in the
domestic sphere while, in the view of the TI-Switzerland expert the absence of prohibition in the international
field leads to tolerance of facilitation payments with respect to foreign bribery. There are, however, signals of a
change of mood in this area.

Recent developments: There is a bill before Parliament for the protection of whistleblowers but it has not yet
been passed. Following the unsatisfactory situation with regard to the Duvalier funds (see box, above), the Swiss
government asked the Department of Foreign Affairs to draft a bill on the restitution of illicit funds of politically
exposed persons; this bill was published in February 2010.

Recommendations: Increase priority given to anti-corruption and foreign bribery agenda. Fast-track the bill on the
restitution of illicit funds of politically exposed persons in order to avoid other embarrassing situations like the cases
of the Mobutu and Duvalier funds. Extend money-laundering-related reporting obligations, including extension to
‘slush funds: Pass the bill on whistleblower protection. Improve the collection of publicly available information on
foreign bribery cases. Create an appropriate body to coordinate anti-corruption policies.

TURKEY

LITTLE OR NO ENFORCEMENT: No cases; four investigations. Share of world exports is 0.9%.

Foreign bribery cases or investigations: Of the four investigations underway in 2009, two began in 2009 and one
investigation was dropped. There has been very slow progress on the allegations about improprieties in the UN Oil-
for-Food Programme. An investigation reported in 2007 related to a Barmek Holding AS subsidiary in Azerbaijan
was terminated by the Public Prosecution Office in Ankara, taking account of the fact that an Azerbaijan court had
reached a verdict convicting the suspects of breach of trust. 25! In the US, the Turkish company Kiska Construction
Corporation was named in a bribery case in New York City. 252

Domestic bribery by foreign companies: Several cases have been reported in the press. In 2006 two representa-
tives of the Swiss pharmaceutical company Roche were reportedly charged with making misleading statements
and bribing government officials in the Ministry of Health in connection with the sale of two drugs. Ministry of-
ficials were charged with negligence and bribery. The case is reportedly still pending. 25% In April 2008 a public
prosecutor in Istanbul launched a criminal inquiry into the city's transport authority for alleged illegal transactions
in connection with acquisitions and contracts during the period 2005-07, including bus purchases from Dutch and
German companies. 2°* An interior ministry report had revealed the agency systematically avoided public tenders
for contracts worth more than F 100 million (US $134.5 million). In 2009 a case was reportedly brought against
the general manager of Fintecna SpA, an Italian business services company wholly owned by the Italian Ministry
of Economy and Finance and specialising in privatization and management services. Fintecna was executive part-
ner with Cukurova Elektrik AS (a member of Uzan group) for the construction of a dam that started in the mid-
1990s and the manager was accused of bribing academics acting as court experts to prepare false expert reports in
their favour. The case has gone to trial but no final verdict has yet been reached. 25° In 2008 an investigation was
reported of a Turkish developer who sold an Istanbul site to a UK supermarket chain and was accused of bribing
a Turkish politician to speed through planning permission. 26 Documents reportedly showed the deputy
chairman of a leading political party had signed a business contract that would give him TL1.5 million (US $1 million)
in exchange for changing the building permits. No allegations were reported of any involvement of the UK company.

In other jurisdictions, the US Securities and Exchange Commission settled an FCPA enforcement action in
July 2007 against Delta & Pine Land Company, a Mississippi-based cottonseed producer, and its 100 per cent-
owned subsidiary, Turk Deltapine, Inc. It was alleged that from 2001 to 2006, Turk Deltapine made payments of
approximately US $43,000 (including cash and in-kind gifts) to officials of the Turkish Ministry of Agricultural
and Rural Affairs in order to obtain various governmental reports and certifications related to the monitoring
of genetically modified seeds. The parent and subsidiary jointly paid a US $300,000 civil penalty and agreed to
engage an independent compliance consultant. 25 In another US case, charges were brought against Siemens
AG, including claims that the company and its subsidiary Siemens Turkey paid US $57 million in bribes in Turkey
in relation to a public procurement by BOTAS, the Turkish state enterprise for natural gas supply. The aim was
allegedly to secure mandatory use of Siemens' equipment in the project. 2°8 The May 2010 announcement by the
US Justice Department of its settlement with the German auto company Daimler AG included allegations that the
company's subsidiary in Turkey, Mercedes Benz Turk (MB Turk), made improper payments to the Ankara Police
Department and the izmir Metropolitan Municipality to help secure contracts for the purchase of vehicles between
1998 and early 2008. According to allegations in the US case, there was evidence that MB Turk paid a total of
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F 3.3 million to 'third parties' following the sale of Daimler vehicles to governments and local customers. The Turkish
subsidiary was also allegedly involved in payments to government officials in relation to sales to Latvia North Korea
and Turkmenistan. 259

Inadequacies in legal framework: There have been major improvements in the legal framework including the
reintroduction of corporate liability, which had been eliminated. However, a number of deficiencies remain, including
lack of criminal liability of legal persons. The GRECO Third Evaluation Round Report on Turkey of March 2070 found
that the Turkish legal framework for the incrimination of bribery was quite complex and lacking in coherence and
also noted the overly narrow concept of bribery offences. 260 Additionally, it found the scope of external audits is
insufficiently broad.

Inadequacies in enforcement system: There are some deficiencies. In particular, there is a need to increase resources
for enforcement and ensure that adequate sanctions are imposed.

Access to information about cases and investigations: Information on numbers is not publicly available. This
information can in principle be obtained via the Access to Information Law, but since there are a large number of
courts and public prosecutors offices, this route is not practically feasible. No information on case details is available
as initial criminal procedures are confidential.

Requirements of export credit agencies: It is required for companies to make a no-bribery commitment. Such
commitments do extend to conduct by an agent or business partner. Companies are not required to demonstrate
that they have effective anti-bribery compliance programmes and are not required to report on payments to agents.

Facilitation payments: Prohibited in law but not in practice.

Recent developments: Legislation was adopted in 2009 that reintroduced corporate liability, removed obstacles
to foreign bribery cases and eliminated the defence of “"effective regret”. There was also new legislation improving
the protection of whistleblowers in the public and private sectors. A draft provision for broadening the scope of
external company audits is currently before Parliament. There are increasing efforts to raise public awareness about
preventing public bribery. The private sector is focusing more on the foreign bribery issue due to the increasing
number of worldwide allegations against multinational companies. The OECD Working Group on Bribery Phase 2 and
Phase 2bis Report on Turkey of March 2070 found that "Turkey's progress in implementing the OECD Anti-Bribery
Convention since its Phase 2 examination in December 2007 has been significant.” 25!

Recommendations: Involve public prosecutors in collecting information about allegations of foreign bribery as
recommended by the OECD Working Group on Bribery. Train law enforcement officials and relevant government
officials. Provide clear definitions of gifts and souvenirs, as well as distinctions between bribes and gifts. Increase
level of monitoring and audits in order to keep track of international transactions and adopt legislation broadening
the scope of external company audits.

UNITED KINGDOM

ACTIVE ENFORCEMENT: Ten cases (three pending) and 24 investigations. Share of world exports is 3.9%.

Foreign bribery cases or investigations: Seven cases have been concluded, two in 2009 and three (to date) in
2010. These included the first conviction of a UK company, in September 2009, and the highest proposed settlement
with a UK company, in February 2010. In one case, concluded in September 2009, the construction firm Mabey and
Johnson was convicted of bribing politicians, ministers and public officials in Angola, Bangladesh, Ghana, Jamaica,
Madagascar and Mozambique. 262 In April 2010 the vice president for market development at DePuy International
Ltd, the UK subsidiary of US healthcare group Johnson & Johnson, received a suspended one-year jail term on
allegations of making corrupt payments and/or other inducements to medical professionals working in the Greek
public healthcare system. 263 One major case in 2010 concerned BAE Systems 254 (see also ‘Recent developments’,
below), and resulted in a proposed landmark settlement calling for the company to pay a £30 million fine, part of
which was to be donated to Tanzania, and plead guilty to breach of a duty to keep accounting records. This related
to commission payments to a marketing adviser in connection with the sale of a radar system to Tanzania (see also
Section 4, 'Cases’). The second case involved a settlement with Innospec Ltd, a UK subsidiary of the US specialty
chemicals company Innospec Inc., which pleaded guilty to bribing officials of an Indonesian state-owned refinery to
secure sales of a fuel additive. 25° Both cases involved coordinated settlements by the UK Serious Fraud Office (SFO)
and the US authorities, although the UK judge objected to some aspects of the settlement with Innospec Ltd (see
below, 'Recent developments'). 266
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In February 2009 the SFO announced it had discontinued an investigation into contracts secured by Anglo Leasing
with the Kenyan government at allegedly inflated prices, finding no reasonable prospect of conviction without
evidence from Kenya by way of mutual legal assistance. 67 There was a press report in November 2009 about a Serious
Fraud Office investigation into serious allegations against the subsidiary of UK insurance business PWS concerning
alleged illicit payments in Costa Rica. 28 In January 2010 the City of London Police's Overseas Anti-Corruption
Unit (OACU) said it had executed warrants at locations throughout England, in support of a US-led international
investigation into corruption in the military and law enforcement products industry. The FBI simultaneously arrested
suspects in the US. 269 In February 2010 it was reported that MW Kellogg was seeking to enter a plea bargain with
the SFO as part of the fallout of the TSKJ-Bonny Island case, and a British court also approved extradition to the US
of a solicitor and a former Halliburton employee in connection with that case.?’ On 24 March 2010, as part of a
multi-jurisdictional probe, three members of the board of Alstom in the UK were arrested on suspicion of bribery and
corruption, conspiracy to pay bribes to win contracts overseas, money laundering and false accounting. The SFO said
it was working closely with the Federal Police in Switzerland, where Alstom has operations. 2’ In April 2010 the SFO
was reported to be investigating UK-based Macmillan.?’2 This followed a six-year debarment of the company by the
World Bank for bribery to obtain a contract to print textbooks for an education project in southern Sudan. Macmillan
is wholly owned by the German publishing giant Verlagsgruppe Georg von Holtzbrinck.

Domestic bribery by foreign companies: This information is not easily available, and TI-UK is unable to provide
it. A case reported in 2007, on which UK and US authorities cooperated, involved alleged bribes by the US Pacific
Consolidated Industries to a senior UK Ministry of Defence official. The UK official pleaded guilty in 2007 and was
sentenced to two years in prison. The former president of the company pleaded guilty in the US in 2008 and was
sentenced to two years' probation, and the head of sales and marketing of the company pleaded guilty in the US in
2009. 273 A scandal in the Turks and Caicos involved allegations of bribery of high-ranking government officials by
a Czech-owned company. An inquiry into these allegations by the UK Parliament and the UK Home Office led to UK
assumption of direct rule of the islands and establishment of a Special Investigative Prosecuting Team that has filed
charges. 27* (See also report on Slovak Republic).

Inadequacies in legal framework: The Bribery Act, which received Royal Assent on 8 April 2010, greatly improves
the legal framework for foreign bribery prosecutions, making it easier for UK law enforcement authorities to prosecute
individuals and companies. The act finally makes the UK fully compliant with the OECD Anti-Bribery Convention.
However, to accommodate the concerns of UK industry groups, the bribery offences will only come into force after
the government has issued official guidance to companies on adequate procedures for corporate anti-bribery systems
(see also ‘Recent developments', below). On 20 July 2010, the Government announced that it would carry out a "short
consultation exercise” before publishing the guidance early in 2011, with a view to having the Act enter into force in
April 2011. This delay is regrettable and attempts should not be made to water down the Bribery Act under the guise of
consultation. Clause 13 of the Bribery Act provides a defence for a person who can prove his/her conduct was necessary
for the proper exercise of any function of an intelligence service, or the proper exercise of any function of the armed
forces when engaged on active service. It would have been preferable to exclude such a statutory defence, and it will
be important to ensure that it is not abused and is only available in relation to functions related to national security, as
well as to rule out its application to any function related to safequarding the national economic interest.

Inadequacies in enforcement system: The enforcement system has improved considerably in recent years,
and the Bribery Act 2010 will further strengthen it. Greater resources will be needed to implement the act effectively,
and sustained efforts are needed to increase awareness among companies, especially small and medium-sized
enterprises (SMEs). It is alarming that the SFO's budget is being reduced at the same moment it needs additional
resources to tackle foreign bribery. This will weaken the new Foreign Bribery Strategy. It is also not clear how the
proposed merger of the SFO into a new Economic Crime Agency will affect resources available for enforcement. The
Bribery Act 2010 formally transfers the power of the Attorney General to give consent to prosecutions of bribery to
the Director of Public Prosecutions, the Director of the Serious Fraud Office and the Director of Revenue and Customs
Prosecutions, bringing the UK in line with the OECD Convention. However, the act leaves in place the formal authority
of the Attorney General to give direction to cases involving the prosecution of bribery. Previous TI-UK reports have
highlighted the SFO's premature termination in December 2006 of its investigation of BAE Systems in relation to the
UK-Saudi Al Yamamah defence contract. The government and the SFO claimed the decision was taken on grounds
of national and international security and not for any reasons prohibited by Article 5 of the OECD Convention. In
April 2008, in its judgment on a judicial review of the SFO's decision that had been requested by two UK NGOs, the
Administrative Court held that the SFO Director was wrong to discontinue the Al Yamamah investigation, and the
Court criticised the government for its abject failure to resist the supposed threat to UK interests that prompted that
decision. However, in July 2008 the House of Lords, at the time the highest appellate court of law in the country,
upheld the SFO's appeal and overturned the Administrative Court's decision. 275
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Access to information about cases and investigations: The number of cases is accessible. However, this information
is not yet available to the public in consolidated form via an official website (e.g. SFO, City of London Police). Case
details are accessible, except for those that are subjudice. The SFO frequently issues press releases about prosecutions
or investigations.

Requirements of export credit agencies: No-bribery commitments are required and these commitments extend to
conduct by an agent or business partner. Companies must report payment to agents but do not need to demonstrate
that they have effective anti-bribery compliance programmes.

Facilitation payments: Prohibited by law.

Recent developments: The new Bribery Act sets out four bribery offences, including bribery of a foreign public
official and failure of a commercial organisation to prevent bribery. It is a defence for a company to prove that it
had in place adequate procedures designed to prevent persons associated with it from undertaking such conduct.
Effective enforcement of the Bribery Bill is a central element of a new UK Foreign Bribery Strategy presented to
Parliament by the Secretary of State for Justice in January 2010. The objectives of the strategy are strengthening and
enforcing the law; supporting ethical business; and improving international cooperation and capacity building. In
July 2009 the SFO published guidance to encourage companies to self-report misconduct by their own employees
and promptly address weaknesses in their corporate anti-bribery systems. The SFO aims to approach these cases with
leniency. The judge in the Innospec case, cited above, noted that the unique circumstances of the case essentially
forced the court to agree to limit the fine to US $12.7 million. However, he expressed concern that this fine was
wholly inadequate to reflect the criminality displayed by the company, and also pointed out that plea agreements
in the UK should not begin to erode the fundamental constitutional principle of judicial sentencing, even in global
settlement cases. This ruling may set precedents for future settlement cases in the UK. In other developments, at a
meeting of the OECD Working Group on Bribery in March 2010 regarding the extension of the OECD Convention to
its Overseas Territories (OTs), the UK reported that six reports on the OTs compliance had been completed and were
awaiting comments from OT governments. The UK was hopeful that at least one or two Caribbean OTs with strong
roles in the financial sector would seek extension of the Convention in 2010.

Recommendations: Enforce the new Bribery Act 2010 and ensure the Act is not diluted in any way as a result of the
consultation on official guidance to companies. Increase resources for the investigation and prosecution of foreign
bribery. Increase awareness of the Bribery Act and the OECD Convention among UK companies, especially SMEs. In
cases of negotiated criminal or civil settlements, ensure that prosecutors are more transparent about the criteria for
determining whether a settlement (as opposed to a contested trial) is in the public interest as well as the terms of a
settlement (e.g. financial penalties, compliance agreements and independent monitors).

UNITED STATES

ACTIVE ENFORCEMENT: 168 cases and 100 investigations. Share of world exports is 10.0%.

Foreign bribery cases or investigations: 30 pending cases, of which 19 were brought in 2009. 138 concluded cases,
100 investigations and 25 serious allegations. As of October 2009 there had been a record of three trials for the year
arising out of the US Foreign Corrupt Practices Act (FCPA), involving four individuals including a former US Congress
member. (There were only three trials in the preceding seven years.) There were some record settlements in 2009 and
2010, including with Halliburton and its subsidiary KBR (US $579 million in connection with activities of a joint
venture to build the Bonny Island liquid natural gas facility in Nigeria 276 ); Siemens (US $800 million related to
charges of global bribery); BAE Systems (US $400 million; see Section 4, “Cases"); German carmaker Daimler AG
(US $185 million; see box below); and ENI and its former Dutch subsidiary Snamprogetti Netherlands BV (together
US $365 million in connection with activities of a joint venture to build the Bonny Island liquid natural gas facility
in Nigeria 277).

DAIMLER SETTLEMENT

In April 2010